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NOTE THE VERY 
COMPREHENSIVE SCOPE 
OF THE WORK 


Public Policy and History 
Legislative History 
Purpose, Scope and Constitutionality 
Purpose of Act of 1938 
Judicial History 
Definitions 
FDA Rulings 
Court Decisions 
Prohibited Acts 
Violations of the Act 
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Information Procedure 
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Food Standards 

Adulterated Foods 
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Tolerances for Poisonous Ingredients 
Drugs and Devices 

Misbranded Drugs and Devices 

Resumes of Cases 
Cosmetics 

General Discussion 

Resumes of Cases 
Administration of Act 

Judicial Review 

Examination and Investigations 
Imports and Exports 

Examination and Refusal of Admission 
Federal Trade Commission Act 

Interpretation of Act 

Intent to Deceive 
Wheeler-Lea Act 

False Advertising 

Name Similarities 
Robinson-Patman Act 

Relation to F. D. & C. Act 
Miller-Tydings Act 

Relation to F. D. & C. Act 
Sherman and Clayton Acts 
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Help Them Over the Hump 


ANY MEN, who, up to a short time 

ago, were confident that they had 
enough Life insurance or other income-produc- 
ing property to provide a comfortable living 
for their families, are recognizing the fact that 
this might not be enough in case of death 
within the next year or two. 

Prices are rising; taxes are increasing and 
if past experience is a reliable guide to the 
future, it seems reasonable to expect that prices 
will continue to rise for the duration of the War 
or a little longer and then slump off again, 
making another hump on the price chart. 

Many of these men are making provision 


for an extra engine to help their families over 
this hump; for an additional income of $50, 
$100 or even more a month for a period ranging 
from two to five years or more. 

Travelers agents are providing this “extra 
engine”’ to help the prospect’s family over the 
hump. The Travelers Hundred-A-Month plan 
will provide an extra $25 to $100 or more a 
month from two to five years. If price is an 
important consideration, the Travelers agent 
can offer the Travelers Term Expectancy plan, 
which gives the family a surprisingly large 
amount of Life insurance protection for each 
premium dollar. 


THE TRAVELERS INSURANCE COMPANY 
HARTFORD, CONNECTICUT 


Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 


Price: 


Per Copy, 25c; Per Year, $3; To Members, $1.50; To Students in Law Schools, $1.50 
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New opportunities for practice and prestige ... 


FEDERAL 
ADMINISTRATIVE PROCEDURE 


A GUIDE TO THE FEDERAL GOVERNMENT 
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Loose leaf, always to date—the EVER before has the need for up-to-date ; 
how, what, when, where, why of and dependable information on the mani- 

dealing with the great field of fold activities of the federal government been 
government agencies and bureaus quite so essential as today. 





Here for the first time is a practical new CCH 
loose leaf Service especially designed to aid é 
lawyers in dealing with federal agencies and activ- f 





ities, effectively, expeditiously. It explains just 
how each of more than 200 governmental bureaus 
and groups is organized and just what procedures 
must be followed in each case. 


Even the specimen pages (shown greatly re- 
duced above) suggest the immediate helpfulness 
and value, the practical scope and treatment, of 
this timely CCH Service. It opens the way to a 
rich new field, constantly increasing in size, in 
influence and importance. 





Write for Complete Details 


eT Ts Te WU a 1 a enn 


COMMERCE) CLEARING) HOUSE, ING, 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


EMPIRE STATE BLDG 214 N. MICHIGAN AVE. MUNSEY BLDG. 
New YORK CHICAGO WASHINGTON 
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Today, more than ever - 


CORPORATION TRUST 
. 
| | ie 


Corporation Trust 
Company 


Corporation System 
And Ass te Companies 
° 
Albany 158 State Street 
Atlanta . 57 Forsyth Street, N. W. 
Baltimore 10 Light Street 
Boston 10 Post Office Square 
Buffalo . . 295 Main Street 
Chicago 208 South La Salle Street 
Cincinnati 441 Vine Street 
| Cleveland . 925 Euclid Avenue 
Dallas 1309 Main Street 
Detroit 719 Griswold Street 
| Dover, Del. 30 Dover Green 
| Hartford 50 State Street 
| Jersey City . 15 Exchange Place 
| Los Angeles . 510 S. Spring Street 
| Minneapolis 409 Second Avenue S. 
| New York . . - 120 Broadway 
Philadelphia 123 S. Broad Street 
Pittsburgh . 535 Smithfield Street 
Portland, Me 57 Exchange Street 
San Francisco 220 Montgomery St. 
Seattle . $21 Second Avenue 
St. Louis 314 North Broadway 
Washington 1329 E St., N.W. H ° 
Wilmington . 100 West 10th’ Street mind to their attorneys. 


Designation of employes as statutory agents is unsafe business. With voluntary 
enlistments and Selective Service withdrawing so many men from business, with 
plant change-overs and increased production schedules necessitating transfer of 
so many employes — a company may find, unexpectedly, that it has been without 
the required statutory agent in a state for a week, for several weeks or even 


months. And non-compliance with statutory requirements can prove costly. 


How much better for your clients to be assured of continuous representation 
by a stable organization—an organization with half-a-century's experience — 
experience which has made the Corporation Trust system of corporate protection 


valued by large and small companies alike —- and which has brought peace-of- 
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Our Cover—This month the cover of 
the JOURNAL carries the female figure 
on the north buttress of the main 
stairway of the Supreme Court Build- 
ing. The statue is called “Contem- 
plation of Justice.” The figure seems 
enveloped in thought. The small 
statue she holds at her side is the 
symbol of justice, and indicates the 
object of her thought. Architectur- 
ally, the figure had to have volume 
and contours fitting to the scale and 
facade of the building and to the 
style of architecture, yet the sculptor 
avoided copying the classic type of 
features or drapery which would be 
foreign to our period. Instead, it 
is a realistic conception of what the 
sculptor considered a heroic type of 
person with a head and body expres 
sive of the beauty and intelligence 
of justice. 


In Current Events— Leonard W. 
Brockington, K. C., gives his observa- 
tions of the Britisher’s respect for law 
even in the midst of war; tire ration- 
ing for country lawyers is discussed; 
a calendar of the mid-year meeting of 
the House of Delegates is published; 
the activities of the Special Com- 
mittee on Law Lists is recorded; post- 
admission legal 
cussed; there is an important an- 
nouncement from the Committee on 
Rules and Calendar of a hearing on a 
proposed amendment to the constitu- 


education is dis- 


tion. 


Court review in Selective Service 
cases—A recent address by Judge 
Robert C. Bell, of the United States 
District Court, Minnesota, treats of 
the important problem of review by 
courts of decisions made by local and 
appeal boards in cases under the 
Selective Service Acts. It is only in 
rare cases that judicial action will be 
in order, but it is important for gov- 
ernment appeal agents and other 
lawyers connected with Selective 
Service, and for the registrants, to 
have the relevant rights and duties 
clearly set forth. This has been done 


IV 


IN THIS ISSUE 


by Judge Bell. This address is printed 
in this issue. 


A Federal reviewing court under 
the Articles of Confederation—Most 
lawyers with an interest in legal 
history have wished at some time or 
other to learn something about the 
appeal situation before the Federal 
Constitution provided for a Supreme 
Court. Mr. Ben Bruce Blakeney, of 
the Oklahoma City Bar, has written 
a paper on one important phase of 
the matter—the Court (at first ‘““Com- 
mittee’’) of Appeals in prize cases 
arising out of the Revolutionary 
War. This article will satisfy the 
inquiring lawyer, and it ought to be 
of much interest to the general 
reader. The preliminary part of the 
article is printed in this number of 
the JOURNAL. 


Book Reviews—The following vol- 
umes are reviewed: Tax Barriers to 
Trade, published by the Philadelphia 
Tax Institute, and Interstate Trade 
Barriers, compiled by Julia E. John- 
son, are reviewed by William B. 
Lockhart of Stanford University; 
Masaryk’s Democracy, by W. Preston 
Warren, is reviewed by Glenn R. 
Negley of the University of Illinois; 
The Continental Congress, by Ed- 
mund Cody Burnett, published by 
Macmillan, is reviewed by Robert P. 
Reeder; The Quest for Law, by Wil- 
liam Seagle, Alfred A. Knopf, publi- 
shers, is reviewed by Orba F. Tray- 
lor; Indian Affairs: Laws and Trea- 
ties, by Charles J. Kappler, Govern- 
ment Printing Office, is reviewed by 
Ray A. Brown, of the University of 
Wisconsin Law School; Accidental 
Injuries, by Henry H. Kessler, Lea & 
Febiger, is Carl M. 
Peterson, of the Council on Industrial 
Health of the Medical 
Association; Public Policy: A Year- 
book of the Graduate School of 
Public Administration, Harvard Uni- 
versity, edited by Friedrich and 
Mason, is reviewed by Glenn R. 
Negley; Penal Reform in England, 
edited by Radzinowicz and Turner, 


reviewed by 


American 





P. S. King and Son, Ltd., London, is 
reviewed by E. W. Puttkammer; Uni- 


versity of Chicago Symposium on 
Administrative Law: The Acheson 
Report, is reviewed by Kenneth C. 
Sears; Gift Taxation in the United 
States, by C. Lowell Harriss, Amer. 
ican Council on Public Affairs, is 
reviewed by Frank B. Murdoch. 


Current Legal Periodicals—Professor 
Kenneth C. Sears of the University of 
Chicago, reviews leading articles on 
the following subjects: Constitution- 
al Law—State Poll 
Federal Constitution, by 


Taxes and the 
Louis B. 
Boudin, Virginia Law Review; and 
Amendment by Decision—More on 
the Erie Case, by Lawrence Earl 
Broh-Kahn, Kentucky Law Journal; 
The Admissibility of Evidence undet 
the Federal Rules, by Thomas F. 
Green, Jr., Harvard L. Rev.; Trade 
Liability: The Unincorpo 
rated Corporation, by T. Richard 
Witmer, Yale L. Jour.; Lord Mans- 
field — A Modern Assessment by 
Bernard L. Fordham L. 
Rev.; The Constitutional Doctrines 
of Chief Justice Hughes, by F. D. G. 
Ribble, Columbia L. Rev.; The 


President over the Judiciary, by C. 


Union 


Shientag, 


Perry Patterson, Brooklyn L. Rev. 


Improving the Administration of 
Justice—A Com- 
mittee Report, by Paul B. DeWitt. 


summary of the 


National Defense—A summary of the 
Committee Report, by Tappan 
Gregory. 


Reviews of Supreme Court Decisions 
—All decisions handed down from 
January 19 to February 2 are re- 


viewed or summarized. Many ol 
those cases are interesting and in- 
structive. 


and there were vigorous dissents. 


Some of them seem new, 


The usual departments—Bar Associa- 
tion News, Washington Letter, 
Junior Bar Notes, Professional Ethics 
Committee and Letters from Mem- 
bers, follow. 
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Same Wives May Complain 


The slight financial sacrifices necessitated by the payment of life 






insurance premiums on a family breadwinner's policy may cause 
some wives to complain, it is true! 


But there is one thing to remember. 


A widowed beneficiary of life insurance looks on such matters 


differently. 





thea) rudential 


Insurance 


Company of Ameriva 


Home Office, Newark, N. J. 





















A STATE-OF-WAR HAS LAWS 
AND RULES OF ITS OWN 


To an increasing degree, the legal practitioner 
will have posed to him questions such as the 
following: 

What should I do about paying accounts 
owing in Tokyo? 

What is sabotage and what should I do if 
I suspect somebody of it? 

Can I cancel a contract for goods to be 
delivered to a black-listed alien in Mexico? 

Part II of Dean John H. Wigmore’s GUIDE TO 
AMERICAN INTERNATIONAL LAW FOR 
AMERICAN PRACTITIONERS, published by 
the Section of International and Comparative 
Law is now ready for distribution. 

It is a timely and extremely useful index to 
basic law sources. Though it does not under- 
take to furnish you pat answers, it does put 
you on the track of the solution of your clients’ 
wartime problems. 


Order your copy of a limited edition now by 
remitting $1.00 to cover cost of printing and 
postage. 


American Bar Association 
1140 N. Dearborn Street 
Chicago, Illinois 
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Law Office 
Organization 


by 


REGINALD HEBER SMITH 
of the Boston Bar 


Reprint of 4 Articles 
from 
AMERICAN BAR ASSOCIATION 


JOURNAL 
May, June, July, August, 1940 


Copies May Be Secured— 


AMERICAN BAR ASSOCIATION 
JOURNAL 


1140 N. Dearborn St., Chicago 


Price 25c 

































































LAST CLEAR CHANCE 
DISCOVERED PERIL 
SUPERVENING NEGLIGENCE 
HUMANITARIAN DOCTRINE 











er 


DAVIES tw. 


MANN 


10 Mees and W 546, 
152 Eng Reprint 53838, 
19 Eng Ral Cas 190. 


While the decision in this celebrat- 
ed case was merely to the effect 
that the negligence of the defendant 
in leaving his animal on the high- 
way so fettered as to prevent its 
getting out of the way of vehicles 
did not preclude recovery against 
the defendant, today it constitutes 
the cornerstone of one.of the 
most important exceptions to the 


doctrine of contributory negli- 
gence. 


In some jurisdictions, it is called the 
doctrine of last clear chance, while 
some jurisdictions call it the doc- 
trine of discovered peril, while others 
denote it as the doctrine of super- 
vening negligence, and still other 
states characterize it as the humani- 
tarian doctrine. 





See 38 American Gurisprudence, title Negligence, 


section 2/5 et seguitur for mm oe 


I. A statement of the doctrine (sec. 215). 
il. Its origin and nature (sec. 216). 


nul. 
iv. 


its requisites and conditions (secs. 217-225). 
Its scope and application (sees. 225 et seq.). 


This is illustrative of the AMERICAN JURISPRUDENCE way of presenting 
the rules of law governing the 400 main subjects of the legal alphabet from 


Abandonment to Zoning. 


Why dig necessary information out for yourself 


when AMERICAN JURISPRUDENCE presents it so quickly and accurately? 


Either publisher will gladly furnish the details of an attractive offer 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
BANCROFT-WHITNEY CO., San Francisco, Calif. 


Rochester, N. 





Y. 
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You Should Not Miss 


this challenging study 
of the Supreme Court’s place 
in our democracy— 
no matter what you think 


that place should be 


ROBERT H. JACKSON'S 
THE STRUGGLE 


FOR JUDICIAL 
SUPREMACY 


These critics tell you why. 


HENRY STEELE COMMAGER (New York 
Times Book Review) agreeing with Mr. Jack- 


son’s views:— 


“What he has given us here is no mere parti- 
san attack upon the court, no special pleading, 
but a reasoned, intelligent and critical history 
of the judicial nullification of the New Deal, 
the struggle for judicial reform and the final 
triumph of constitutionalism. The story is val- 
uable as a historical summary; it is valuable, 
too, as a case study in the history of the rela- 
tionship of judicial review to democracy.” 


LOUIS HACKER (New York Herald Tribune 
‘Books’) in partial disagreement; 


“It is the work of a legal scholar who can write 
simply and at times brilliantly. It shows a firm 
grasp of the fundamentals of our constitu- 
tional history; it is notably complete (and 
therefore indispensable) for its discussion of 
judicial problems under the New Deal; and it 
represents, of course, the New Deal's position 
on the role of the Federal judiciary in our gov- 


ernmental functioning.” 


THOMAS F. WOODLOCK (Wall Street 


Journal) taking exception: 


“An excellent statement of the [New Deal] 
philosophy . . . and for that reason it is an im- 
portant book which deserves the attention of 
all who are concerned with the nature of law, 
and particularly with the concept of law, ex- 
emplified in our American civil structure.” 


t all Bookstores or from the Publisher + $3.00 


ALFRED + A+ KNOPF « 501 Madison Ave « New York 
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-»» EAGLE-A PAPERS 


There’s a suitable Eagle-A paper for every 


law office purpose and office budget . . . crisp, 
strong, all-rag or rag content bond papers for 
your letterheads and documents . . . inexpen- 
sive papers for routine uses . . . onion skins 
and manifold papers for carbon copies . 

duplicating papers . . . tough, attractive manu- 
script covers and brief folders . . . legal and 
testimony ruled sheets, etc. And the Eagle-A 
Typewriter Papers are available in handsome 
500-sheet boxes, specially designed for easier 


access to contents. 


You are sure to find a suitable paper for your 
office needs in the broad Eagle-A group. 


Let your stationer or printer help 
you choose the right Eagle-A papers 


to meet your particular needs. 


AMERICAN 
WRITING PAPER CORPORATION 
HOLYOKE, MASSACHUSETTS 


Makers of Eagle-A 


CouPON BOND *e AGAWAM BOND e CONTRACT BOND « ACCEPTANCE 
BOND ¢ TROJAN BOND « DerBy BOND ¢ QUALITY BOND « TELEPHONE 
BOND * AGAWAM ONION SKIN ¢ CONTRACT ONION SKIN « TROJAN 
ONION SKIN ¢ QUALITY MANIFOLD e DELTA MIMEO « BRIEF FOLDERS 


and other well-known business papers 


EAGLE-A 
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SPEEDY “Congressional Service’ “7 
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Adherence to Law 


Despite Emergency 


UR admired friend Leonard W. 
O Brockington, K. C., the elo- 
quent Canadian lawyer who has 
lately returned from six weeks in 
England in the service of the British 
Government, brings this incident as 
reflecting the spirit of the people of 
Great Britain in wartime: 

It is said by the public authorities, 
and generally believed, that during 
frightful 


many instances of 


bombing of London, no taxicab 


driver has been known to “run 
through a red light” or disregard a 
trafic signal on London streets, even 
when bombs were falling and fires 
were raging. 

Such is the English 


respect for law. The bombs created 


ingrained 


the gravest peril which has ever beset 
the streets of any city. Traffic regula- 
tions are traditionally held in per- 
haps the least respect, of all laws. 
London folks 
from the humbler walks of life. Yet 


ven the National emergency and the 


taxicab drivers are 


presence of imminent physical dan- 
ger did not break down the habit of 
bservance of law. 


Tire Rationing and 


the Country Lawyer 


HE informative Lawyers Service 
| fred of the New York State Bar 
\ssociation points out that the tire 
rationing program will inflict hard- 
ship on country lawyers and thei1 


clients, particularly those lawyers 
whose offices and homes are at a 
considerable distance from their 


country seat. 
Surveys conducted by several State 
highway departments indicate that 


the average mileage of a lawyer's 





Marcu, 1942 VoL. 28 





CURRENT EVENTS 


automobile is about 12,898 miles a 
year; a physician’s, about 12,932 
miles; a traveling salesman’s, about 
18,791 miles; a real estate and insur- 
ance salesman’s, about 12,618 miles 
a year. 

Physicians are given a high prefer- 
ence rating in the present regula- 
even those who live and 
practice under conditions which re- 
quire little use of a motor car for 
professional purposes. The regula- 
tions take no heed of the fact that 
lawyers live far from the 
courthouses and county offices which 
they need to visit frequently in the 
service of clients, oftentimes in the 
of transactions related 
to wartime production. 
will 
whatever 


tions, 


many 


furtherance 


Lawyers of course submit 


gladly to inconvenience 
and welcome whatever sacrifices, on 
their part, will actually aid and ad- 
vance the Nation’s war efforts. The 
Service Letter expresses the hope, 
that the Bar Associations 
will be able to do something to bring 


however, 


about a proper allocation of tires to 
country lawyers who have to travel 
long distances by motor car, so as 
to enable them to continue to give 
needed service to their clients. 


Calendar for Mid-Year 
Meeting of the 
House of Delegates 


Edgewater Beach Hotel, Chicago, Illinois 
March 2-3, 1942 


Call to Order by President Walter P. 
Armstrong, Tennessee 


Roll Call by the Secretary, Harry S. 
Knight, Pennsylvania 
Approval of the record of the last meet- 


ing of the House 


Report of the Committee on Credentials 
and Admissions, Bernard J. Myers, 
Pennsylvania, Chairman 


Report of the Board of Governors 
Remarks by President Armstrong 
Address by Hon. Francis Biddle, the At- 
torney General of the United States 
Address by 
Director of 
Defense 


Hon. James M. Landis, 


the Office of Civilian 


‘THE CHAIRMAN OF THE HOUSE PRESIDING 


the Chairman of the 
House of Delegates, Guy R. Crump, 


California 


Statement by 


Offering of resolutions for.reference to 
Committee on Draft 


REPORTS OF COMMITTEES AND SECTIONS: 


Committee on National Defense, Ed- 
mund Ruffin Beckwith, New York, 
Chairman 


Committee on Bill of Rights, Doug 
las Arant, Alabama, Chairman 


Committee on American Citizenship, 
Earl King, Tennessee, Chairman 
Junior Bar Conference, Philip J. 

Lewis, Kansas, Chairman 


International and Comparative Law, 
David E. Grant, New York, Chair- 
man 


. 


Committee on Labor, Employment 
and Social Security, William L. 
Ransom, New York, Chairman 


Section of Legal Education and Ad- 
missions to the Bar, Charles W. 
Racine, Ohio, Chairman 


Section of Commercial Law, John M. 
Niehaus, Jr., Illinois, Chairman 
Committee on Law Lists, W. Leslie 

Miller, Michigan, Chairman 


Budget Committee, Philip J. Wick- 
ser, New York, Chairman 


Committee on Ways and Means, 
Howard L. Barkdull, Ohio, Chair- 
man 


Report of Committee on Coordination 
for Mid-Year Meeting, 1942, Jacob M. 
Lashly, Chairman 


Report of Committee on Rules and 
Calendar, Thomas B. Gay, Virginia, 
Chairman 


Report of Committee on Draft, John 
Kirkland Clark, New York, Chairman 
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Committee on Hear- 


Berry, Connecticut, 


Report of 
ings, Joseph F. 
Chairman 

Presentation of any matters which any 
state or local bar association or any 
affliated organization of the legal pro- 

before the 


fession wishes to 


House of Delegates 


bring 


Presentation of any matters which any 
section or standing or special com- 
bring before the 


mittee wishes to 


House of Delegates 
Unfinished business 
Further new business 


Adjournment. 


Activities of Special 


Committee on Law Lists 


HE Special Committee on Law 
Lists of the American Bar Asso- 
asked: “What is 
your committee doing for the bene- 
fit of the Bar generally?” 
allotted space permits only a partial 
report, and we hope to continue these 


ciation is often 


Present 


reports in future JOURNALS as space 
will permit. 

The 
original 
investigations reduced the number 


committee has since its 


appointment through its 
of lists and directories, and other in- 
strumentalities similar thereto then 
functioning, from approximately 260 
1942, 
four of which are making their ini- 
tial appearance this year. (See Janu- 
ary, 1942, AMERICAN Bar 
TION JOURNAL, p. 83 for those lists 
and directories to which certificates 


to the 45 lists or directories for 


ASSOCIA- 


of compliance were issued for 1942). 

For the first time all applicants 
seeking a certificate of compliance 
or a renewal thereof for 1942 were 
requested to attach to their question 
naire an affidavit as to its accuracy. 
Each and every questionnaire was 
carefully scrutinized, and in some 
instances, independent and outside 
investigations were conducted, and 
in all cases their publications for 
1941 


where we found instances of viola- 


were carefully checked, and 
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tions of the Rules and Standards, or 
the Canons of Ethics, or the rulings 
of the Unauthorized Practice of Law 
thereof 
1942 


Committee, the correction 
was made a condition to the 
approval. 

selieving that the publishers were 
placing too much emphasis on the 
word “approval,” or on the words 
“approved by the American Bar 
Association” the Rules and Standards 
were amended at the Indianapolis 
convention to provide only for the 
issuance to each publisher of a cer- 
tificate of compliance, which means 
solely that the publisher in present- 
ing the names in his publication has 
done so-in compliance with the 
Rules and Standards. 


Increasingly often the committee is 
being called upon to adjust com- 
plaints between the listee and the law 
list involved, with occasionally the 
forwarder thrown in for good meas- 
ure. Most of these complaints have to 
deal with private rights of contract 
as between the publisher and the 
listee, and the committee is loathe 
to take jurisdiction, questioning its 
right and power so to do. If the com- 
plaint involves a violation on the 
part of the publisher of some por- 
tion of the Rules and Standards it 
receives the attention of the com- 
mittee. In other cases the complaint 
is simply returned. However, the 
listee practicing attorney has protec- 
tion, and that protection is Rule and 
Standard No. 2, herewith quoted: 

2. The purchase or use of a Law List 
the publisher of which has a certificate of 
compliance may be recommended to 
attorneys at law, or laymen, by its issuer, 
only on the basis of the circulation, 
physical makeup and accuracy thereof, 
and the extent to which lawyers listed 
therein have been investigated. Efforts by 
the issuer of a Law List to otherwise 
secure employ ment for any attorney 
listed therein, or presented thereby, shall 
be deemed ground for not issuing a cer- 
tificate of compliance, or for the with 
drawal of the certificate if it has already 
been issued. 

No publisher or agent may urge the 
purchase or use of his publication 
on any other basis than (1) basis of 
circulation, (2) physical makeup, (3) 
accuracy thereof, and (4) the extent 
to which lawyers listed therein have 
been investigated. If the lawyer 





when he sits down with the represen. 
tative of the publication will bear 
in mind that the matters above set 
forth are the limit which the Rules 
and Standards permit as a sales argu. 
ment for the purchase or use of a 
list or directory, it is the committee's 
belief that he will gain materia] 
results. 

The attorneys, who advertise in 
publications which have received cer- 
tificates of compliance, should also 
know that the committee does not 
express an opinion or make any 
estimate of the productivity or value 
of the lists to prospective subscribers 
or listees. Neither does it 
any opinion as to the financial re. 


exp! ess 


sponsibility of said lists. The com- 
mittee definitely has the interest of 
the bar in mind in working on these 
problems and will continue to work 
on them with the cooperation of the 
Law Lists Publishers. 


Post-Admission 
Legal Education 


HE Committee on Post-Admission 
| pe Education of The Associa 
tion of the Bar of the City of New 
York has planned its work for the 
season 1941-42 and that part of its 
still to be 


program heard is as 


follows: 


March 10. Insurance Law, covering 


insurance trusts and actions on 


various types of insurance polic ies, 


by Thomas I. Parkinson, Presi- 
dent, Equitable Life Assurance 
Society 


March 24. Res Judicata, by Bethuel 
M. Webster, former General Coun 
sel, Federal Radio Commission 


April 7. Representative Stockhold- 
ers’ Suits and Liability of Direc- 
tors, by Ralph M. Carson 


April 21. Real Estate, covering mort- 
gages and mortgage rehabilitation, 
landlord and tenant, and specific 
performance, by Hamilton C. 


Rickaby 
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Legal Sections 


en Legal Sections, designated 
intended to be in the nature 

minars for practising lawyers, 
concerned principally with cu 
decisions and current develop 

its in the law and_ practic 
relating to the particular subject of 
the Section, will be conducted unde1 
direction of the chairman of 


ch Section as follows: 


Trial Practice, Leo T. 
Chairman, seven meetings, No- 
vember 1941 to May 1942 


Kissam, 


2. Wills, Trusts and Estates, Logan 
Fulrath, Chairman, eight meet 
ings, October 1941 to May 1942. 


Weston 
Chairman, seven meetings, No- 
vember 1941 to May 1942 


Taxation, Vernon, Jr., 


Business Regulation, Frederick F. 
Greenman, Chairman, five meet- 


ings, November 1941 to April 
1942 
Labor Law, Herman A. Gray, 


Chairman, six meetings, Novem- 
ber 1941 to April 1942 


The History and Philosophy of 
the Law, William R. White, 
Chairman, six meetings, October 
1941 to April 1942 


Federal Practice, Werner 
Chairman, three meetings, March, 
April and May 1942 


Ilsen, 


Che Committee has arranged with 
he Law Library Journal, the official 
rgan of the American Association 
Law Libraries, to publish, where 
practicable, the lectures referred to 
ibove. The January, 1942, issue of 
the JOURNAL includes the lectures by 
Hon. Irving Lehman, Chief Judge 
of the Court of Appeals, on “The 
Influence of .Judge Cardozo on the 
Hon. 


Thomas D. Thacher, former Solici 


Common Law,” and that by 
tor General of the United States and 
former United States District Judge, 
on “The Federal Anti-Trust Law.” 
Chose desiring to secure these lec- 
subscribe to the Law 


tures may 


Library Journal. 
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CURRENT EVENTS 


Edwin L. Covey 
Appointed Bankruptcy 


Administrator 


DWIN L. COVEY, of 
Illinois, President of the National 
Association of Referees in Bankrupt- 
cy, has been appointed Chief of the 


Peoria, 


Division of the Ad- 
Office of the United 
States Courts. The office to which 


Bankrupt 5 
ministrative 


he was appointed by the Supreme 
Court, created about two years ago 
when the Administrative Office for 
the courts was established, has _ re- 
mained vacant until now. 

The Chairman of the Section of 
Law of the American 
Bar Association, John M. Niehaus, 
Jr., commented on the appointment 
as follows: 


Commercial 


“Referee Covey’s selec- 
meet with universal 
An excellent lawyer, he 
has made a particular study of pro- 
cedural matters relative to the ad- 
ministration of bankruptcy, and has 
been quite interested in bringing 
considerable uniformity into this 
This office should 
afford him a splendid opportunity to 


tion should 


approval. 


practice. new 


carry his ideas into effect.” 


Examination for Federal 
Legal Positions 
Suspended Pending 


Congressional Action 


HE examination for Federal legal 

positions, the written portion of 
which was scheduled to be held April 
11, has been postponed indefinitely 
because of uncertainty surrounding 
the future status of the Board of 
Legal Examiners in the Civil Service 
Commission. The Board was estab- 
lished by executive order last April 
to administer a career service for 
lawyers in the Federal service. The 


scheduled examination was designed 
as the first step in the creation of a 
register of eligible 
which appointments to the lowe 


lawyers, from 
grades of the service were to have 
been made during the fiscal year be- 
ginning July 1. 
The uncertain 
Board of 


position of the 


Examiners arises 


Legal 
from the action of the House olf 
Representatives in denying an ap- 
propriation of approximately $100, 
000 requested by the Civil Service 
Commission to finance the work of 
the Board during the fiscal year 1943. 
The House has passed the Indepen- 
dent Offices 
without this item 


amendment prohibiting the use by 


Appropriation — Bill 
and with an 
the Board of any other funds appro 
priated by the Bill. The Commission 
has applied to the Senate Committee 
for restoration of the appropriation 
but the final determination of the 
Congress has not yet been made. 
Formal announcement by the Civil 
Service Commission of the examina- 
tion as originally scheduled has been 
withheld pending clarification of the 
will of Congress with regard to the 
If the ultimate Con- 
gressional action is favorable to the 
will be 


Board’s work. 
program, the examination 
given at a later date. Announcement 
will be made in ample time to permit 
applicants to file. 


Committee on Rules 


and Calendar 


HE Committee on Rules 

Calendar will hold an open meet- 
ing on Sunday afternoon, March 1, 
at two o'clock at the Edgewater 
Beach Hotel, Chicago, to hear the 
views of the proponents and oppo- 
nents of the proposed amendment to 
the Constitution relating to method 
of nomination of officers of the As- 
sociation and members of the Board 
of Governors. This proposed amend- 
ment, offered by Judge Harry P. 
Lawther of Texas at the Indianap- 
olis meeting, was referred back to 
the Committee on Rules and Calen- 
dar for further hearings and study. 


and 
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SELECTIVE SERVICE AND THE COURTS — 


By ROBERT C. BELL 


United States District Judge, Minnesota 


HEN all men between the ages of 20 and 45 
are required to register for military service, 


and when the military and naval forces of the 


nation are to be increased by millions, action of the 
local and appeal boards under the Selective Training 
and Service Act of 1940 manifestly will be far-reaching 
and effective, and it is apropos that consideration be 
given to the methods of challenging the action of these 
boards. 


No function of government is more momentous than 
the exaction of military service. Naturally, most men 
have no desire to leave a happy, peaceful American 
home and face the horrors of war on the battle field; 
and, notwithstanding the loyalty and patriotism of the 
people as a whole, there are some who will undertake 
to escape the military service and to avoid the action of 
the boards. Moreover, the members of these boards are 
not infallible and correction of their errors from time to 
time will be essential. More than a decade ago Judge 
Booth said: 


The induction of a civilian into military service is a grave 
step, fraught with grave consequences. It means, among other 
things, that he is subject to military law instead of to the 
ordinary common and statutory law. A new status is taken on; 
he becomes a soldier; new responsibilities are assumed; failure 
to strictly meet those responsibilities is followed by extreme 
punishment. All this is quite right and necessary, and meets 
no criticism at our hands. But what we emphasize is the 
necessity that all the steps prescribed by statute, and by regula 
tions having the force of law, shall be strictly taken before it 
can be held that a person has been lawfully inducted into the 
military service2. 

The Selective Training and Service Act of 1940 
authorizes the President to create and establish a 
Selective Service System, to appoint a Director of 
Selective Service, to establish local and appeal boards, 
to prescribe rules and regulations for the effective ad- 
ministration of the Act and to delegate his powers’. 

The Act provides that local boards shall have power 
to hear and determine all questions or claims with 
respect to inclusion for, or exemption or deferment from, 
training and service of all individuals within their 
respective jurisdictions; furthermore, that the decisions 
of such local boards shall be final except where an 


*Address at Conference of United States Judges, Eighth Circuit, 
St. Louis, January 22—24, 1942 
1. 50 U. S. C. 301—318. 


2. Ver Mehren v. Sirmyer, 36 F. (2) 876 

8. 50 U. S. C. $10. 

'. 50 U. S. C. $10 (2). 

5. Regulations, September 3, 1941, Section 379 

6. 50 U. S. C. 201-214. 

7. Ex parte Beck, 245 F. 967. 

8. Angelus v. Sullivan, 246 F. 54; Franke v. Murray, 248 F. 865 





appeal is authorized‘. An appeal may be taken from 
the local board to the appeal board under rules pre 
scribed by the President. An appeal may be taken to 
the President if a question of dependency, or the classi- 
fication of a conscientious objector in certain cases, is 
involved®. 

The Selective Training and Service Act of 1940 for the 
greater part is similar to the Selective Draft Act of 
1917®. Under the latter it was held that the boards were 
quasi-judicial tribunals of inferior and limited jurisdic 
tion’; that the proceedings before them met the re- 
quirements of due process of law*; that the rules and 
regulations prescribed under the Act had the force and 
effect of law®; and would have judicial notice by the 
courts!®; that decisions by the local and district boards 
were conclusive and could not be reviewed by the 
courts, except in cases where the boards were without 
jurisdiction, a fair hearing was denied or their action 
was arbitrary or unlawful". Undoubtedly, these prin 
ciples will be applied by the courts in their interpret 
ation of the Act of 1940. 

Of course, one who has been inducted into the service 
and has become a member of the military or naval 
forces is subject to court martial. However, the Act of 
1940 provides: “No person shall be tried by any 
military or naval court martial in any case arising 
under this Act unless such person has been actually in- 
ducted for the training and service prescribed unde1 
this Act, or unless he is subject to trial by court martial 
under laws in force prior to the enactment of this Act’? 
It should .be observed that any person who violates the 
provisions of the Act or the rules and regulations made 


or directions given thereunder, on conviction in the 


District Court of the United States having jurisdiction, 
shall be punished by imprisonment or fine or both*’. 

No classification of a registrant is permanent. At any 
time prior to induction a case may be reopened, re 
considered, and the classification changed on applica- 
tion of the registrant or certain designated persons in 
his behalf, or by the board on its own initiative. Con 
sequently, the way is always open for the local board 
to correct error’. 


CCA 8), L. R. A. 1918 E 1015; 129 A. L. R. 1171 

9. Arver v. United States, 245 U. S. 366; United States ex re 
Feld v. Bullard, 290 F. 704 (CCA 2 

10. United States v. Miller, 249 F. 985. 

11. Franke v. Murray, 248 F. 865; United States ex rel. Pasche 
v. Kinkead, 250 F. 692; Angelus v. Sullivan, 246 F. 54; Ex parte 
Platt, 253 F. 413; Brown v. Spelman, 254 F. 215; Arbitman 1 
Woodside, 258 F. 441. 

12. 50 U. S. C. $11. 

13. 50 U. S. C. $11. 

14. Regulations, September 3, 1941, Section XXX 
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Appeal 


first remedy to challenge the action of a local 

is by appeal to the appeal board. On a question 

) endency or classification of a conscientious objector 
rtain instances, an appeal may be taken to the 
President'®. When the remedy provided by these appeals 
been exhausted, the result is conclusive insofar as 


dies provided by the Act are concerned. 


Habeas Corpus 


here remains to the registrant the right to challenge 
action of the boards in the courts to the extent of 
ther the boards had jurisdiction, whether there was 
, fair hearing, and whether the action of the boards 
arbitrary or unlawful; and the favored remedy 
ears to be the ancient and revered writ of habeas 


pus. That was true under the Act of 1917%*, and 


ilready has been applied a number of times under the 
Act of 1940"? 
Che courts in the cases arising under the Act of 1917 


a variety of expressions to define when a writ of 

eas corpus should or should not be issued, such as: 
\here a local or district board has denied a full and 
fair hearing to a person seeking exemption he may sue 
a writ of habeas corpus'*; where the local or 
trict board has abused its authority or exercised it 
bitrarily the writ will not be denied'*®; where it was 
lent that the board was without jurisdiction its 
ction could be tested by habeas corpus?®; where all 
rsons, save enemy aliens, within the age limits, were 
subject to draft, unless exempted or excused by the 
ard, the action of the board, after a fair hearing, 
is final and not subject to review by the court on appli- 
tion for a writ of habeas corpus**; where a writ of 
abeas corpus is sought for a purpose which, in effect, 
ill involve a review of decisions of the military tribun- 
on questions affecting the right to exemption from 
draft act, it will be denied??; where the decision of 
examining board as to a registrant’s physical condi- 

m is involved, it is final so far as an application to 
court for a writ of habeas corpus is concerned?®; 
fore a writ of habeas corpus is issued on a petition of 
ne who has been drafted into the military service, the 
titioner ought affirmatively to show, on the face of his 
tition, that he is clearly entitled to the writ and that 
will be able to make at least a prima facie case en- 
titling him to the relief sought, in order to avoid inter- 


Regulations, September 3, 1941, Section 379, et seq. 
16. United States ex rel. Koopowitz v. Finley, 245 F. 871; 
elus v. Sullivan, 246 F. 54; Ex parte Beck, 245 F. 967; Pascher 
Kinkead, 250 F. 692; Angelus v. Sullivan, 246 F. 54; Ex parte 
izekovic, 248 F. 327; Franke v. Murray, 248 F. 865 (CCA 8); 
parte Romano, 251 F. 762; Arbitman v. Woodside, 258 F. 441; 
Habeas Corpus, 25 American Jurisprudence, Section 100, p. 219; 
L. R. A. 1918 E 1019; 129 A. L. R. 1171. 
17. United States ex rel. Filomio v. Powell, 38 F. Supp. 183; 
ipplication of Greenberg, 39 F. Supp. 13; United States ex rel. 
ichetti v. Baird, 39 F. Supp. 388; United States ex rel. Broker 
Baird, 39 F. Supp. 392; United States ex rel. Pasciuto v. Baird, 
9 F. Supp. 411. 
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SELECTIVE SERVICE AND THE COURTS 


ference with the proceedings of the military author- 
ities**; where a registrant failed to appeal from a ruling 
of the local to the district board, he was not entitled to 
relief on a writ of habeas corpus**; where the facts are 
not in dispute and there is only a question of law in- 
volved, it is not necessary to await the action of a special 
tribunal, but one in custody being entitled to liberty 
may have a writ of habeas corpus**. 

Already the courts have rendered some interesting 
decisions in cases under the Act of 1940: 

It was held by the District Court for New Jersey that 
the action of the local board in refusing to classify a 
registrant because of a change in circumstances is final 
unless the action is arbitrary, and in that event, he may 
have the action reviewed by the Federal District Court; 
but, in reviewing the facts, in a habeas corpus proceed- 
ing, the court found that the board had acted within its 
discretionary power to reject a proffer of alleged new 
evidence as a basis for reclassification, and its decision 
under the circumstances so to do was a reasonable 
exercise of that power and would not be disturbed by 
the court?? 

The same court in a habeas corpus proceeding held 
that where the evidence showed that a selective service 
registrant, who was married on January 4, 1941, had 
become engaged in December, 1939, that at that time 
the wedding date was set for January 4, 1941, that the 
wife had no independent income and that registrant's 
induction would force her to abandon an apartment 
and return to her parents, the local board and the board 
of appeals acted arbitrarily in their failure to conclude 
that the wife was a bonafide dependent on registrant on 
January 7, 1941, when he was classified**. 

The District Court for the Eastern District of New 
York in a habeas corpus proceeding held that under the 
Act of 1940 a determination of a question of fact by 
the local board was final and that it was not within the 
province of the court to review the evidence before the 
board, but only to review the case records to determine 
whether there was sufficient evidence before the board 
to substantiate its findings?®. 

The same judge in a habeas corpus proceeding held 
that under the Act of 1940 decisions of the local board 
are final on questions of fact and courts cannot disturb 
such decisions unless it appears that the parties involved 
have not been afforded a full and fair hearing, or that 
executive officers have acted contrary to law or have 
manifestly abused their discretion committed to them 





18. Angelus v. Sullivan, 246 F. 54. 

19. Ex parte Hutflis, 245 F. 798. 

20. United States ex rel. Bartalini v. Mitchell, 248 F. 997. 
21. Ex parte Beales, 252 F. 177. 

22 United States ex rel. Troiani v. Heyburn, 245 F. 360. 


238. De Genaro v. Johnson, 249 F. 504. 

24. Ex parte Blazekovic, 248 F. 327. 

25. Ex parte Tinkoff, 254 F. 222, affirmed 254 F. 225 (CCA 7). 
26. Ex parte Beck, 245 F. 967. 

27. United States ex rel. Filomio v. Powell, 38 F. Supp. 183. 
28. Application of Greenberg, 39 F. Supp. 13. 

29. United States ex rel. Errichetti v. Baird, 39 F. Supp. 388. 
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by the Act; and that where it appears that the board 
fairly and impartially investigated an application for a 
reclassification by the selectee on the ground that he 
intended to marry, the court would not disturb the 
board’s decision®’. 

The same court in another case stated that the action 
of local boards within the scope of their authority is 
final and not subject to judicial review, unless the board 
acted contrary to law or had manifestly abused the 
discretion committed to it by the Act, and added: 
“Statements made by selective service registrants or 
selectees should be entirely accurate, and registrants or 
selectees should be held to strict accountability for each 
statement made*?.” 

A petition was filed in the Eastern District of New 
York to “review” the action of the local board in 
denying a request for a deferred classification under the 
Act of 1940. This case was not labeled, but the court 
said: “A writ of certiorari might issue in support and 
aid of a writ of habeas corpus.” Relief was denied on 
the ground that the board was performing “purely an 
administrative act” within the scope of its power, and 
not a “judicial function*?.” 

Certiorari 

It has been held that a writ of certiorari may be used 
to bring up the record, where a basis for a writ of 
habeas corpus is shown**, but the court states that the 
law courts have no power to issue a writ of certiorari to 
an executive or administrative board for the sole 
purpose of reviewing the correctness of the board’s 
decision. It generally has been held that the action of 
draft boards is not subject to review by the courts on a 
writ of certiorari™. 

In a very recent case an application was made to the 
District Court for the Northern District of Ohio for a 
writ of certiorari for the purpose of reviewing the action 
of both the local and appeal board and of obtaining a 
change in classification of the petitioner. A motion to 
dismiss for lack of jurisdiction was interposed. It was 
contended on behalf of the petitioner that the court 
had jurisdiction under Title 28, U. S. C. 377. The court 
pointed out that this section does not enlarge jurisdic- 
tion but merely makes available “all writs not specifi- 
cally provided for by the statute, which may be necessary 
for the exercise of their respective jurisdictions.” The 
court further stated that Title 28, U.S.C. 41, Subdivision 
(14) was not applicable and that the Selective Service Act 
contained no provision for judicial review. The court 
further observed: “Counsel for petitioner cites cases 
which hold that courts will protect civil rights against 
arbitrary action by executive authorities. Such cases 
refer to such arbitrary conduct as ‘abuse of discretion,’ 
‘fraudulent or capricious conduct,’ ‘ultra vires acts,’ ete. 


30. United States ex rel. Broker v. Baird, 39 F. Supp. 392. 

31. United States ex rel. Pasciuto v. Baird, 39 F. Supp. 411. 

$2. Petition of Soberman, 37 F. Supp. 522 

38. Ex parte Platt, 253 F. 413 

34. In re: Kitzerow, 252 F. 865; United States ex rel. Roman 
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No doubt there are many remedies, such as injunction, 
quo warranto, habeas corpus with writ. of certiorari, 
available to prevent unwarranted conduct by public 
officers. But courts will not substitute their judgment fo; 
the judgment of administrative officers exercised within 
the grant of their authority. Generally what is within 
the jurisdiction of the administrative agency is beyond 
the jurisdiction of the courts; it is only when acts are 
clearly beyond the grant of administrative authority 
that they come within the judicial authority. Thy 
petitioner here asks this court to review the facts 
presented to the Boards and to substitute its judgment 
for theirs as to the classification in which he is to be 
placed. This court might disagree with the interpreta- 
tion of the law made by the Boards in this case * * * 
but it would be powerless to change either decision. 
Since the Boards acted within their grant of authority, 
this court, in the absence of specific authority to do so, 
cannot review the action of the Boards**.” 
Injunction 

An injunction was sought in the Southern District of 
New York under the Act of 1917 to restrain the Board 
from certifying complainant’s name for military service. 
Ihe injunction was refused on the grounds: First, that, 
as there was an adequate remedy at law for redress for 
wrongs to the person, courts of equity would not en 
force mere personal rights as distinguished from property 
rights, and second, that courts of equity would not un- 
dertake to control or interfere by injunction with the 
action of public officers constituting inferior quasi- 
judicial tribunals in matters properly within thei 
jurisdiction®*, The court for the Western District of 
Washington based a decision on similar grounds*’. 

An action was brought in the District Court of 
Oregon by a citizen of that state for a declaratory judg 
ment freeing him from duty to register under the 
Selective Service Act of 1940 and for an injunction 
restraining prosecution for failure to register. It was 
alleged that registration would subject the plaintiff 
first, to military training which would deprive him of 
liberty and property without due process of law, second, 
would impose involuntary servitude, and third, would 
result in loss of property. The complaint was challenged 
on the grounds: First, the facts alleged were insufficient 
to support a claim for a declaratory judgment or an 
injunction, and second, lack of jurisdiction because no 
federal question was involved and the sum in contro 
versy was insufficient. The court held that no federal 
question was involved, that the court could not enjoin 
a criminal prosecution of the plaintiff for failure to 
register, and that the court was without jurisdiction for 
the reason that the sum involved was insufficient. The 
injunction was denied**. 


v. Rauch, 253 F. 814; Shimola v. Local Board No. 42, et al., 40 F. 
Supp. 808. 
35. Shimola v. Local Board No. 42, et al., 40 F. Supp. 808. 
36. Angelus v. Sullivan, 246 F. 54, (CCA 2). 
37. Boni faci v. Thompson, 252 F. 878. 
38. Stone v. Christensen, registrar, et al, 36 F. Supp. 739. 
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In Criminal Prosecutions 


(he courts are likely to be confronted with the ques- 

, of what can be presented as a defense by a selectee 
in a criminal prosecution against him for a violation of 
the provisions of the Act of 1940. It appears that this 
question has not been decided. On principle, it would 
seem that the defendant should be permitted to offer 
as a defense the same questions that he could present 

1 habeas corpus proceeding, that is, the question of 
whether the board had jurisdiction, whether there was 
a fair hearing, or whether the action of the board was 
arbitrary or unlawful. Certainly, he should not be per- 

tted to litigate questions of fact that were within the 
scope of the board’s jurisdiction for the reason that the 
courts consistently have held that decisions of the board 
on questions of fact are conclusive and not subject to 
review by the courts, and because of the explicit lan- 
guage of the act conferring power on the board to hear 
and determine all questions or claims with respect to 
inclusion for or exemption or deferment from training 
and service and making the decision of the board final 
except on appeal. 

It is appropriate that the government throw every 
essential safeguard about those who may be subject to 
nilitary service, but an examination of the decisions 
reveals that such has been its policy from the earliest 
history of the nation to the present time. Its treatment 


THE OLD COURT OF APPEALS 


of the manpower within its jurisdiction has been exceed- 
ingly generous when it is remembered that Congress, 
under the Constitution, has plenary and exclusive 
power “to raise and support armies,” that this power 
is not limited to accepting voluntary enlistments but 
includes the power to exact and enforce military duty®, 
and that Congress can determine how the Army shall be 
raised, the period of service, the age at which the soldier 
shall be inducted, the compensation he may receive 
and the service to which he shall be assigned*®. This is 
an inherent power, co-extensive with the power to 
declare war and to maintain the sovereignty of the 
nation. It is a fundamental principle of national law 
as transcendent as the right to self-preservation. 


Perhaps I should add that the reciprocal duty of the 
citizen to give is commensurate to the right of the gov- 
ernment to demand service, and that when the emer- 
gency comes, every able-bodied man should count it a 
privilege to give his time, his talent, and his life, if 
need be, in defense of his country. Unfortunately, the 
time is upon us when the government must demand 
service to the uttermost and men must lay their all upon 
the altar of liberty. May no man deviate one particle 
from his full duty. 





89. Selective Draft Law Cases, 245 U. S. 366. 
40. United States v. Tarble, 13 Wall. 397. 





THE OLD COURT OF APPEALS’ 


By BEN BRUCE BLAKENEY 


of the Oklahoma City Bar 


PON incorrigible Pennsylvania the yoke of federal 
union had always rested uneasy’; and in 1809 she 
brought the Union perilously near to civil war. 

rhe circumstances of this almost-forgotten episode may 
serve to introduce an account of a little-remembered 
hapter of our judicial history. They were these. 

In the year 1778 three Connecticut seamen, Gideon 
Olmstead and others, were taken by the British, pris- 
oners of war, to Jamaica, and were there impressed as 
mariners for the sloop Active, sailing for New York with 
supplies for the British armed forces. In the course of 
the voyage the 
master and crew of the sloop, overpowered them and 


American seamen rose against the 


set a course for Egg Harbor, New Jersey, and freedom. 


*This is the preliminary part of an account of the Court (origin- 
ally “Committee’”) of Appeals in prize cases, under the Articles 
of Confederation, prior to the adoption of the Constitution of the 
United States. 
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When in sight of their goal, however, on 8 September, 
they were overtaken and captured by the armed brig 
Convention, operating under commission of the State 
of Pennsylvania, and taken into Philadelphia, where the 
Active was libelled as prize to the Convention. Not- 
withstanding the claim of Olmstead and his fellow- 
citizens the case was (in accordance with the practice of 
the time) tried to a jury, with the result that a verdict 
was rendered for division of the proceeds of the prize in 
fourths among the Connecticut claimants, the State of 
Pennsylvania, the Convention and its consorting ship, 
the Le Gerard’. From sentence on this verdict an appeal 
was taken to the Continental Congress. The appeal was 
there referred to the standing Committee of Appeals in 


1. See Warren, The Supreme Court in United States History, 
(1922) I, 366-374. 


2. The claims of the several parties are summarized by Mr. 
Justice Washington, in his charge to the jury in The United States 
v. Bright, (C.C.D.Pa. 1809) Brightly, N.P. 19n., Fed. Cas. No. 14,647. 
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prize causes, which Committee* on 15 December 1778 


reversed the decree below and ordered the Active con- 
demned as lawful prize for the benefit of the Connecticut 
claimants. 

Relying on the provision of the Pennsylvania law that 
findings by a jury should not be subject to reéxamina- 
tion on appeal, Judge George Ross of the Pennsylvania 
admiralty declined to abide by’the order of the Con- 
gressional Committee, and on 28 December directed 
that the Active and its cargo be sold at public vendue 
and the proceeds paid into court. This order was 
brought to the attention of the Committee of Appeals by 
a motion for mandatory process to enforce execution, by 
the marshal of the Philadelphia court, of the Com- 
mittee’s decree. The motion was argued and continued 
to 4 January 1779; in the evening of 3 January, how- 
ever, the Committee received an alarmed letter from 
Major General Benedict Arnold (then rusticating as 
military governor of Philadelphia), warning them that 
in an attempt to forestall their action Judge Ross had 
ordered his marshal to make return at 9 o'clock of the 
following morning. The Committee accordingly con- 
vened at 8 o’clock in the morning and issued an injunc- 
tion, prohibiting the marshal from disposing of the 
funds until its further order. Although the injunction 
was served on the marshal at once, in disregard of it he 
paid the proceeds of the sale into the admiralty court. 

To this contumacy of its authority, the Committee’s 
reply was to lay a “state of the proceedings” before Con- 
gress, for the taking of appropriate action. The matter 
was referred to a special committee; upon being re- 
ported, it was debated for two days in Committee of the 
Whole; and Congress then resolved, over the opposi 
tion of the Pennsylvania delegates, that the Committee 
of Appeals had acted within its authority. To reinforce 
its position, Congress entered upon its Journal* a 
“spirited declaration” pointing out that “‘a controul by 
appeal is necessary, in order to compel a just and uni- 
form execution of the law of nations,” and that “incon- 
veniences, and absurdities” would result from leaving 
prize matters to the accident of verdicts in the state 
courts. Further, a committee was appointed to treat 
with a counterpart from the Pennsylvania legislature. 
The conferences had the result of the eventual aboli- 
tion in Pennsylvania of jury trials in prize causes, but 
achieved no solution of the Active controversy; shrink- 
ing from the prospect of a collision, Congress did noth- 
ing further in the case, and the appellants were “aban- 
doned to their fate.” 


8. Among the members of the Committee at the time were 
Thomas McKean and Oliver Ellsworth. 

4. Journals of the Continental Congress, XIII, 281 et seq. 

5. Ross et al., Executors vy. Rittenhouse, (1792) 2 Dall. 160. 

6. This was, of course, the ratio decidendi; from McKean’s 
repudiation of the jurisdiction of Congress Justices Shippen and 
Yeates, who concurred in the judgment, dissented. 

7. Thomas McKean, now rabidly Republican. He was of the 
opinion that Peters’ decree was coram non judice because the 
action was in effect against the state; nor did he view the doings 
of the Federal courts with the delight which might have been 
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Olmstead’s decree thus remained brutum fulmen for 
many years. Judge Ross paid the procéeds of the sale 
to David Rittenhouse, Treasurer of Pennsylvania, taking 
a bond to indemnify himself in the event of his later 
being compelled to abide by the decree of the Com. 
mittee of Appeals; but, apparently by reason of some 
doubt in the minds of the officers of Pennsylvania of 
the validity of the decree in their admiralty, the money 
was not paid over to the state, but remained in the 
personal custody of Rittenhouse. Only after thirteen 
years was a further effort made by the Connecticut 
captors to secure the prize money, when in 1792 they 
recovered in the courts of Pennsylvania a judgment 
(by default, and without notice to Rittenhouse) against 
the estate of Judge Ross. Ross’ executors in turn 
brought—for the use of Olmstead—their action against 
Rittenhouse on the bond given by him to Ross. The 
Supreme Court of Pennsylvania held® that the action did 
not lie, since Olmstead was “not legally entitled to 
recover” against Ross’ estate—and notwithstanding he 


had done so. Expressing “‘a wish, that some mode might 
be adopted for trying the cause in the Supreme Court 
of the United States,” Chief Justice McKean never- 
theless found it necessary to decide it. His holding for 
the defendant was based upon several principles. First 
considering the propriety of the Congressional Com- 
mittee’s reversal, in 1779, of the verdict of the Pennsyl- 
vania jury, he concluded that it had been in excess of the 
powers of Congress, and was extra-judicial and a 
nullity. Other grounds for the judgment were that a 
court of common law had no power to execute the 
decree of a prize court®, and that “‘an action will not lie 
against a judge for what he does as such.” 

For many years after this failure no further steps 
were taken to enforce the decree of the Committee of 
Appeals. In 1801 the legislature of Pennsylvania called 
upon the executrices of Rittenhouse to pay over the 
funds, still held by them. This they declined to do, until 
released from liability on the bond to Judge Ross; but 
the occurrence awakened Olmstead, who in 1802 filed 
his libel against them in the United States District 
Court for the District of Pennsylvania. In January of 
the next year a decree was passed in that cause by 
Judge Richard Peters, ordering the funds paid over to 
Olmstead and the bond for indemnity canceled. Great- 
ly incensed by this decree, the Pennsylvania legislature, 
which conceived the commonwealth to be a real party 
in interest, in April following passed an act denying 
any authority to the courts of the United States to 





premised from his remarks in Ross et al., Executors v. Rittenhouse, 
(1792) 2 Dall. 160. He did, however, advise the legislature that 
“resistance would be extremely disastrous.” 


8. Perhaps because he “deemed it best to avoid embroiling the 
government of the United States and that of Pennsylvania (if the 
latter government should choose to do so) on a question which 
has rested on my single opinion” (as he explains in his return to 
the rule to show cause in The United States v. Judge Peters, (US. 
1809) 5 Cranch at 117); or as a result of his “weakness” when im- 
peachment was in the air, as is suggested by Warren, op. cit. supra 
note I, at I, 375. 
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licate the matter; requiring Rittenhouse’s exec- 
s to pay the moneys into the state treasury; and 
ng upon the governor’ to take all necessary steps 
protect the just rights of the state.” Obediently to 
act, the executrices paid the funds into the treasury; 

| again the case slept quietly for a time. In May 1807 
lge Peters ordered the respondents to show cause why 
his decree should not be carried into execution; cause 
being shown as the act of legislature of April 1803, he 
declined to grant further relief’. At February Term 
1808 application was made to the Supreme Court of 
United States for a rule to require Judge Peters to 
show cause why a writ of mandamus should not issue, 
commanding him to carry his decree into effect. The 
titioners’ counsel® submitted the cause on the alter- 
itive writ and the return showing the facts narrated 
ove. On 20 February 1809 the judgment’® of the 
ourt was delivered by Chief Justice Marshall, in an 
pinion fully upholding the supremacy of the federal 


judiciary and its power to enforce the decree in favor 
of Olmstead. Characteristically observing that “It will 
be readily conceived that the order which this court 
is enjoined to make by the high obligations of duty and 
{ law, is not made without extreme regret at the 
iecessity which has induced the application,” Marshall 
brushed aside the contention that the State of Penn- 
sylvania was a party in interest. The power of Con- 
gress to revise the decrees of the state admiralty had 
been, he held, plenary. When this power was exercised 
the decree of the Committee of Appeals “annulled the 
sentence of the Court of Admiralty” and vested in the 
claimants the full right to the proceeds of the Active. 
Consequently, “the State of Pennsylvania can possess 
) constitutional right to resist the legal process which 
may be directed in this cause.” The peremptory writ 
of mandamus to Judge Peters accordingly issued. 
Pennsylvania’s response to announcement of the 
lecision was the ordering out of militia to resist enforce- 
ent of the decree, and Judge Peters’ marshal, attempt- 
ing to make service of the process issued against Ritten- 
ouse’s executrices, was met by armed resistance from 
the state troops. When a posse comitatus of 2,000 men 
was summoned for the siege of “Rittenhouse Castle” 
loody conflict seemed inevitable, and considerable 
ubiety for the future of the united States might have 
een entertained. But at this stage of affairs Penn- 
ylvania found it expedient to take second thought; the 
intervention of President Madison was sought and 
refused; the state capitulated and the troops were re- 
alled. When, finally, a writ of habeas corpus prayed by 


THE OLD COURT OF APPEALS 








one of the executrices was denied by Chief Justice 
Tilghman, resistance had spent itself; the legislature 
made an appropriation, and the judgment of the District 
Court was satisfied 26 April 1809. Gideon Olmstead, 
aet. 83, received the fruits of the gallant feat of seaman- 
ship performed 29 years before. The end, however, was 
not yet. “The final scene in this drama of rebellion was 
played before the intrepid Judge Bushrod Washington, 
sitting in the United States Circuit Court in the trial 
of Gen. Bright [of the Pennsylvania militia] for resist- 
ing the laws of his country™.” General Bright was 
found guilty**, and was sentenced to payment of a fine 
and to suffer three months’ imprisonment; but the 
President wisely remitted the sentence within the month. 
So ended a cause célébre of the early law of sovereignty, 
which had threatened for a time to disrupt the Union". 

Nineteen-forty brought us observances of the ses- 
quicentennial of the Supreme Court of the United 
States, but no recognition in remembrance of its having 
had predecessors exercising supreme appellate jurisdic- 
tion throughout the United States during the years from 
the Declaration of Independence to the adoption of the 
Constitution. Of the Congressional Committee of 
Appeals, which we have seen at work in the Active case, 
it may indeed be said that it was but quasi-judicial, 
quasi-legislative. But if that Committee is therefore no 
part of our judicial history, note has not been taken of 
the existence of a veritable court of last resort, its 
successor, founded full ten years before the date which 
the sesquicentennial of 1940'* observed. Today the very 
name and fact of the old Federal Court of Appeals is 
forgotten, its doings and the lives of the men who 
composed it deep in oblivion. With those things this 
sketch will deal. 

In the autumn of 1775 Washington, then conducting 
the siege operations against Boston, was embarrassed by 
applications to decide questions of prize resulting from 
the operation in Massachusetts waters of American 
privateers. The passage by the General Court of Massa- 
chusetts, on 10 November, of an act constituting prize 
courts with jurisdiction of captures by vessels com- 
missioned by the commonwealth suggested a solution; 
and on the day following Washington wrote'® to the 
President of Congress, enclosing a copy of the Massa- 
chusetts act and urging the establishment of a court 
“to take cognizance of prizes made by the Continental 
vessels.” Congress referred the matter to a committee", 
and pursuant to its report passed, on 25 November, an 
ordinance dealing with the subject. This act'’ provided 





9. Caesar A. Rodney (Attorney-General), William Lewis and 
Francis Scott Key. 

10. The United States v. Judge Peters, 5 Cranch 115. 

11. Warren, op. cit. supra note 1, at I, 385. 

12. The United States v. Bright, (C.C.D.Pa. 1809) Brightly, N.P. 
19n., Fed: Cas. No. 14,647. 

13. On the Active case, see Carson, The Case of the Sloop Active, 
1892) Pennsylvania Magazine of History and Biography, XVI; 
Warren, op. cit. supra note 1, at I, 374-387. 

14. It was otherwise when the centenary of the United States 
was commemorated. The period saw the publication of three essays 
on this subject: Judge Bancroft Davis’ Federal Courts Prior to the 
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Adoption of the Constitution (1889), in the “Centennial” Appendix 
to 131 U. S.; the proemial matter in Carson’s The History of the 
Supreme Court of the United States (1891); and Jameson's The 
Predecessor of the Supreme Court (1889), in his Essays in the Con- 
stitutional History of the United States in the Formative Period, 
1775-1789. 

15. Sparks, The Writings of George Washington, (1840) III, 154. 

16. The members were George Wythe, Edward Rutledge, John 
Adams, William Livingston, Benjamin Franklin, James Wilson and 
Thomas Johnson. 


17. Journals of the Continental Congress, III, 374. 
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for the fitting out of armed vessels and the seizure of 
enemy craft—accomplishing the beginning of our navy— 
and recommended to the states the establishment of 
prize courts. Congress’ action being, insofar as con- 
cerned the latter purpose, only precative, it was with 
some presumption that it was further ordained that 
“in all cases an appeal shall be allowed to the Congress, 
or such person or persons as they shall appoint for the 
trial of appeals..." It was further provided that trials 
in the state courts should be by jury—an innovation 
which later, as we have seen, was to prove a boomerang— 
and the appellate procedure was outlined". 

The states gradually acted on Congress’ recommen- 
dation and established prize courts, the first to do so 
being Pennsylvania, on 26 March 1776, which expressly 
allowed the appeal. Massachusetts followed in April, 
allowing to Congress jurisdiction in cases of captures by 
vessels in Continental commission’®, and the remaining 
states all eventually acted, with sundry restrictions and 
provisos concerning the right of appeal. Even before 
the establishment of any of the state courts, attempts 
had been made to proceed under a supposed original 
jurisdiction of Congress*®; there being no such jurisdic- 
tion, the applicants were referred to the colonial courts. 

The first appeal invoking the exercise of the appellate 
authority was lodged with Congress 5 August 1776— 
the case of The Thistle, appealed from Judge Ross, of 
the Pennsylvania admiralty, and a jury. After tem- 
porizing whether to hear it as a body, Congress referred 
it to a committee. Other appeals coming in were 
similarly referred until their number required the desig- 
nation of a standing committee, which on 30 January 
1777 was appointed to the number of five. This com- 
mittee was continued, with frequent changes of per- 
sonnel, and heard all appeals, until 15 January 1780. 
On that day Congress took up the subject, introduced as 
early as August 1777 but never acted on, of establishment 
of a Court of Appeals, and adopted the resolve— 


That a court be established for the trial of all appeals from 
the courts of admiralty in these United States, in cases of capture, 
to consist of three judges, appointed and commissioned by 
Congress, either two of whom, in the absence of the other, to 
hold the said court for the despatch of business: 

That the said court appoint their own register: 

That the trials therein be according to the usage of nations, 
and not by jury: 

That the said judges hold their first session as soon as mav 
be at Philadelphia; and afterwards at such times and places as 
they shall judge most conducive to the public good, so that they 
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do not at any time sit further eastward than Hartford, in Con 
necticut, or southward, than Williamsburg, in Virginia .. . 


I'he procedure of referring appeals to committees had 
been adopted originally as the natural analogue of the 
system familiar to the colonists—appeal from colonia] 
vice-admiralty to the lords commissioners of appeals of 
the Privy Council. But, notwithstanding the number of 
eminent and able men—and eminent lawyers, including 
three future members** of the Supreme Court of the 
United States—participating from time to time in the 
work of the committees of Congress, the system had 
proved unsatisfactory, for a number of reasons. The 
flux in the personnel of the committees was not cal 
culated to serve litigants’ interests, nor conducive to 
juridical routine?*; moreover, too much time was de 
manded of Congress, to supervise the Committee, and 
of the members with other tasks to perform. When the 
matter of establishing a permanent court had first been 
mooted in Congress, timidity in assuming a doubtful 
jurisdiction had probably been a deterrent to action; 
but by the beginning of 1780 ratification of the Articles 
of Confederation, which expressly granted to Congress 
such judicature**, was imminent, and assumption of the 
authority seemed unlikely to provoke censure. 

I'he court erected, Congress at once filled the judicial 
offices, electing as judges George Wythe of Virginia, 
William Paca of Maryland and Titus Hosmer of Con- 
necticut. To each of them were advanced $12,000, 
pending the fixing of salaries, which were later set at 
$2,250 annually**. Wythe having declined the post, 
Cyrus Griffin of Virginia was elected to it; in May the 
court organized, its “stile” was settled as “the Court of 
and litigation was re- 


, 


Appeals in Cases of Capture,’ 
ferred to it. Congress acted thereafter only to confer 
upon its court jurisdiction to hear cases requiring special 
leave. In 1781 an ordinance for the judges to hold 
office during good behavior was lost in Congress, and 
their tenure remained at Congress’ pleasure; but no 
judge ever separated from the court except voluntarily. 

In August of 1780 Judge Hosmer died, without having 
ever taken his place on the bench, and for the two years 
ensuing Judges Paca and Griffin made the court. Paca, 
the Presiding Judge, born in Maryland in 1740, had 
studied law at the Middle Temple and in 1764 had 
been admitted to the Maryland bar. He quickly 
assumed a prominent position in public affairs, serving 
from 1768 to 1774, in the provincial legislature (where 





18. Appeals were to be prayed within five days and lodged 
within forty. It is interesting by comparison to note that for many 
years, under the Judiciary Act of 1789, writs of error to the 
Supreme Court were to be taken within five years of the rendition 
of the judgment complained of. 1 Stat. 73, c. 20, §22. 

19. Extended 30 June 1779, in consequence of Congress’ em- 
phatic assertion of its authority in the Active case, and for reasons 
“of the greatest political convenience and necessity,” to all cases of 
capture. Acts and Resolves of the Province of Massachusetts Bay, 
V, 1077. 

20. The first application was in The Barbarie, 31 January 1776. 

21. James Wilson, Samuel Chase and Oliver Ellsworth. Other 
members of note were, among the lawyers, Robert Treat Paine, 
Jonathan D. Sergeant, John Adams, Thomas McKean, Elias 
Boudinot and William Paca; and Roger Sherman and William 
Ellery. 
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22. See the petition addressed to Congress by leading citizens of 
Philadelphia, urging this in favor of the erection of a permanent 
court. Papers of the Old Congress, 69, 2, 69. 


23. Article IX provides that “The United States in Congress 
assembled, shall have the sole and exclusive right and power of 
. .. establishing courts for receiving and determining finally appeals 
in all cases of captures, provided that no member of Congress shall 
be appointed a judge of any of the said courts.” 


24. The highest non-military salary paid by Congress (its per- 
petual Secretary, Charles Thomson the indispensable, received a 
salary of only $2,000). Considering the amount of the salaries, the 
advancement to the judges must have been in that paper money 
then “a mere ghost, and worth nothing” (Edward Tilghman, 
arguendo in Jennings v. Carson, (U.S. 1807) 4 Cranch 2). 
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Samuel Chase and Thomas Johnson were among his 
leagues), and being elected to Congress in 1774 in 
ie to sign the Declaration of Independence for 

Maryland. He remained in Congress until 1779, serving 

the last two years also as a member of Maryland’s first 

Senate, and from 1778 as Chief Judge of its General 

Court. He came to his election as judge of the Court 

{ Appeals with a record of distinguished service to his 

state and in Congress, where he had been a member of 
any important committees. 

Paca remained Presiding Judge of the Court of 

\ppeals until 1782, when he resigned upon being 
ected Governor of Maryland. His later career was 


25. Although Washington had said that, in making his appoint- 
ents, “my views have been much guided to those, who have been 

nspicuous in their country,” he wrote to James McHenry that he 
was dubious of Paca, because “his sentiments have not been alto* 
gether in favor of the general government”; and that he thought 
f appointing Alexander Contee Hanson. McHenry, however, per- 
suaded him. Ford, The Writings of George Washington, (1891) XI, 

7-450 

26. Adams, The Works of John Adams, (1850) II, 396. 


°7. Andrews, Histo f Maryland 1929) 396 
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one of further distinction. To the office of Governor of 
Maryland he was unanimously reélected in 1783 and 
again in 1784. As a delegate to the state convention to 
consider adoption of the Constitution he opposed 
ratification of it except upon condition of amendments 
later substantially adopted as the Bill of Rights. When 
the federal government was organized President Wash- 
ington offered the district judgeship for Maryland to 
Thomas Johnson, who declined and recommended 
Paca for the place. The President overcame some initial 
doubts®® concerning him, and Paca was commissioned 
District Judge on 22 December 1789, serving until his 
death in October 1799. William Paca was an illustrious 
figure of his day, and the story of his life is an im- 
portant page in the book of the history of colonial 
Maryland. Of him John Adams spoke** approvingly as 
‘a deliberator,” as distinguished from the “shining 
orators” of the day; his reputation as “a profound 
student of government**” and as a jurist of ability 
survives to our times. 


(To be continued in an early issue) 
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THE ASSOCIATION'S RECOMMENDATIONS 


AS TO LABOR LEGISLATION 


N view of the widespread public concern that in- 

dustrial strikes shall not interrupt or lessen the pro- 

duction of the munitions and supplies which are 
directly and indirectly needed for the Nation’s wartime 
efforts, it may be timely to recall and summarize the 
recommendations which have been made in the field of 
labor legislation and regulations, by the American Bar 
Association through its representative House of 
Delegates and its Standing Committee on Labor, Em 
ployment and Social Security. 

The subject of labor legislation in relation to Na 
tional defense may be considered further by the House 
of Delegates in Chicago on March 2-3. It is under 
active consideration in the legislatures of several States, 
and may at any time receive further attention in the 
Congress. Opposing views on the subject of Federal 
legislation at this time were impartially presented in 
the January issue of the JourNAL, through valuable 
articles contributed, respectively, by Ex-Judge Howard 
W. Smith, of Virginia, member of the Rules Committee 
of the National House of Representatives and author 
of the Smith “anti-strike” bill, and by Mr. Emil Schles- 
inger, member of the New York Law Revision Com- 
mission and attorney for many labor organizations. 

The Association’s Standing Committee on Labor, 
Employment and Social Security was created at the 
Boston meeting in 1936, as a part of the reorganized 
and liberalized structure then put into effect. Its duties 
were defined to be (By-laws, Article X, Section 12): 

The Committee on Labor, Employment and Social Security 
shall study and report respecting existing and proposed laws 
in the federal sphere concerning labor, employment and social 


security; and shall formulate and submit such recommenda 
tions concerning the same as the Committee may deem advisable. 


The creation of this new Committee was advocated 
and carried, at the time, on the ground that the Asso- 
ciation ought to give its experienced and disintérested 
consideration to the human problems arising in the 
field of employer-employee relations, social security, 
and the like, no less than to questions affecting real 
property law, mineral law, patent law, public utility 
law, tax law, and other fields affecting the rights of 
property and persons. 


1937 Report of the Committee 


The first Chairman of the new Committee was the 
Honorable John Lord O'Brian, of Buffalo, New York, 
now general counsel for the War Production Board, 
who served in a similar capacity for the O. P. M. His 
associates were Dean Lloyd K. Garrison, of the Universi- 
ty of Wisconsin Law School, Messrs. Hedley V. Richard- 
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son and Charles Denby, Jr., and Mrs. Mabel Walker 
Willebrandt. 

In the absence of the Chairman, the 1937 Report of 
the Committee was presented by Dean Garrison (1937 
Annual Report Volume, page 354). Its recommend: 
tions for action were not controversial, and principally 
established procedure and scope for the new Com 
mittee. They were adopted by the House. 

Concerning the text of the Report, however, a 
diversity of view arose in the Committee. Chairman 
O’Brian and three members said (Jbid, page 709) that 

The events which have transpired since the decision of the 
Supreme Court upholding the National Labor Relations Ac 
are matters of common knowledge. They clearly indicate, in 
our opinion, that important amendments, going to the sub 
stance of this Act, will be required to make its administration 
acceptable, particularly in order to safeguard the public in 
terest as distinct from the interest of the employer and em 
ployee. We assume that our members will be in substantial 
agreement with the proposition that the public at large has 
an interest in contracts made pursuant to this statute, and tha 
such contracts should be made reciprocably enforceable. * * * 

These two statutes have greatly expanded federal jurisdiction 
and have opened up new fields of government activity. Th« 
problems which they present are of grave importance, and 
must be dealt with in the light of a long perspective. It is 
our duty to cooperate sincerely and sympathetically in an 
endeavor to make both of these statutes more acceptable in 
form and more workable in administration. 

Dean Garrison submitted a separate statement, which 
may be borne in mind in connection with later recom- 
mendations of the Committee. He said (/bid, pages 
709-710), in part: 

I concur in this report, except that portion of it which states 
that “important amendments going to the substance of this 
Act (the National Labor Relations Act) will be required to 
make its administration acceptable.” I agree with the Com 
mittee that the Act ought to be amended to deal with breaches 
of collective agreements by unions, though I think that such 
an amendment cannot feasibly be based on compulsion but 
should rather take the form of withholding the benefits and 
protection of the Act from those employees and their repre 
sentatives who induce such breaches. My only objection to the 
quoted phrase is that it may lend support to other and more 
drastic proposals for dealing with admitted abuses, even though 
the committee is not prepared without further study to pass 
upon the merits of such proposals; and that, in the absence 
of any reference to the conditions which produce the Act, and 
the human history which lies back of it, the phrase in question 
may be used to advantage by those who would like to emas- 
culate or destroy the Act, even though the members of the 
committee themselves have no such purpose in mind. 


1938 Report of the Committee 


Mr. O’Brian continued as Chairman of the Com- 
mittee for the Association year 1937-38, with the same 
membership, except that Mr. Peyton D. Bibb had been 
named in the place of Mrs. Willebrandt. Dean Garri- 
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was in Europe, and took no part in the preparation, 
bmission, or signing of the Report. No recommen- 
lations were made for the action of the House (1938 


\nnual Report Volume, page 156), and the Report was 
received and filed. 

Che Report (/bid, page 269) contained a comprehen- 
e analysis and discussion of the National Labor Re- 
tions Act and the Social Security Act. Concerning the 
mer, the four members of the Committee reported 
nanimously their opinion that 


* * * In it the Federal Government has departed from the 
traditional role of mediator and arbiter formerly held by it. 
Whatever its title, the obvious effect of this statute is to facilitate 
the organization of labor unions, to encourage collective bargain- 
ing and to promote and protect the interests of the worker as 
against certain broadly defined conduct or practices of the em- 
ployer. It contains no provisions for the protection of the in- 
terests of the employer, except insofar as it provides for the 
establishment of tribunals empowered to hear and determine 
complaints by the workers against their employers. Making all 
due allowance for an earnest effort to administer this Act in an 
impartial manner, the provisions of the Act itself make it 
inevitable that to a large degree the National Labor Relations 
Board and its subsidiary boards must be regarded as the par- 
tisans of one class as against the other and that the result must 
be to intensify class antagonism. Without passing upon the 
conflicting claims of those favoring and those opposed to the 
social policy embodied in the statute, it may at least be fairly 
said that its enforcement has not promoted that better mutual 
understanding and cooperation hitherto thought indispensable 
for the solution or amelioration of the problems implicit in the 
relationship of worker and employer. 

Concerning the administration of the Act and the 
procedure under it, the Committee reported (Ibid, 
page 270): 

* * * The intrinsic character of this type of procedure is 
such that it cannot command the confidence of the public at 
large. And it must not be forgotten that the public is a very 
real party in interest in every labor controversy. 

With proceedings conducted in this manner it is also in- 
evitable that interpretations of the statute must result in in- 
consistencies and at times in an appearance of arbitrariness and 
in the building up of a one-sided body of rulings which cannot 
but be regarded as unfair by disinterested citizens. 

In our opinion this procedure should be changed. * * * 

After all, every regulatory statute should not only respect 
the constitutional guarantees, but provide as well those 
attributes of fair hearing and fair decision which have hitherto 
been implicit in the forms of procedure to which our people 
have been accustomed for generations. 


1939 Recommendations of the Committee 

In the Association year 1938-39, Chairman O'Brian 
retired because of the pressure of other work. Former 
President William L. Ransom became Chairman, with 
Mr. Henry Epstein, Solicitor General of the State of 
New York, and Messrs. Hedley V. Richardson, of 
Detroit, Clif. Langsdale, of Kansas City, and Herman 
L. Ekern, of Chicago, as members. 

At the mid-winter meeting of the House of Delegates 
held in Chicago on January 9-10, 1939, the Committee 
submitted a Report which stated the sympathetic 
attitude of the Committee and the Association toward 
humanitarian and well-administered laws in this field, 
and reviewed the many matters then current in the 
field of labor and social security legislation (1939 
Annual Report Volume, pages 531-561). 
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The numerous recommendations of a majority of the 
Committee were, after discussion, adopted with sub- 
stantial unanimity by the House of Delegates (/bid, 
xm, 519). Messrs. Langsdale and Ekern submitted 
separate statements, dissenting in substantial particulars 
from majority recommendations (/bid, pages 562-567). 
The recommendations for present action, approved and 
adopted by the House of Delegates, were (Ibid, pages 
560-561): 


(1) That the Association is of the opinion that employers, 
labor organizations, and lawyers for either, should cooperate in 
a fair trial of the labor standards prescribed by the Fair Labor 
Standards Act of 1938, without waiver of rights, and that 
suitable amendments to clarify the Act along lines consistent 
with its basic purposes should be drafted and acted upon by 
the Congress at the earliest practicable time. 

(2) That the recommendations of the Advisory Council on 
Social Security, as to changes in the plan and provisions of the 
Social Security Act and the financing thereof, are approved in 
principle, and that specific recommendations of amendments 
be presented by your Committee in form for action at the July 
meeting of the House of Delegates. 

(3) That the Association urges that various departments, 
boards and officers having to do with labor, employment, and 
social security in behalf of National and State governments, 
should take steps whereby, as far as possible, the informational 
forms, data, statistics, reports, etc., required of employers under 
the multiplying statutes and regulations, shall be studied, re 
conciled, standardized, coordinated and simplified, with a view 
to lightening the burden and expense of “paper work” re 
quired from employers, particularly from the smaller employers 
to whom the many duplications with minor and avoidable 
variances are a serious burden. 

(4) That in the opinion of the House of Delegates the 
forceful occupation or holding of employer property, in the 
form of the “sit-down” or “stay-in” strike, is a usurpation of 
property which jeopardizes the very existence of a society in 
which property and rights are respected, and that such occupa- 
tion or holding should be outlawed as an unfair labor prac- 
tice by labor organizations and by employees, under the Na- 
tional Labor Relations Act and the State Labor Relations Acts. 

(5) That the Association is of the opinion that although 
the employees of National, State and local governments may 
rightfully organize, whether independently or in affiliation with 
National groups of labor organizations, so long as they do so 
solely for the collective presentation and discussion of grievances, 
recommendations, etc., no organization of government em- 
ployees should be recognized for any purpose or given any 
standing under any statute or regulation, unless such organiza- 
tion shall expressly in its Constitution renounce and bar the 
weapon of the strike as a means of coercing government and 
thereby attaining its aims. 

(6) That the Association recommends that the National 
Labor Relations. Act should now be amended so as specifically 
to give to employers the right to petition for an employees’ 
election to choose their collective bargaining representative, 
in situations where no “company union” is found by the Board 
to be involved. 

(7) That the Association is of the opinion that the Na- 
tional Labor Relations Act should be amended now so as to 
define and forbid as unfair and illegal certain specific and 
clearly defined practices by labor organizations and groups of 
workers, including both practices directed against employers and 
against free choice by individual workers; and that such 
amendments should clarify the Act and clearly specify what 
practices are to be deemed coercion, interference, intimidation, 
domination, etc., by employers and by labor organizations, and 
should not merely forbid coercion, etc., “from any source.” 

(8) That the Association is of the opinion that the Na- 
tional Labor Relations Act should be amended now so as to 
provide that after an election or a certification of a majority 
bargaining agency, no minority strike, picketing, or boycott 
should be tolerated and so as to provide that any labor organ- 
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ization resorting to such weapons should be denied recognition 
and standing for a definite period in the plant or industry, 
under the Act. 

(9) That consideration should be given by the respective 
States to the enactment of State Labor Relations Acts, in such 
form as to give effect to the amendments proposed in this 
report as to the National Act 


The Association and its Committee did not conduct 
a legislative campaign in support of the proposals 
approved by the House, but offered them as a fair and 
reasoned contribution to the pending discussions in this 
highly controversial field (Ibid, page x11 

At the Annual Meeting in San Francisco in July of 
1939, the Committee presented a Report which reviewed 
other phases of matters within its field, stood upon its 
previous recommendations (subject to the same dissent- 
ing views), but did not submit additional recommen- 
dations (Ibid, pages 216-225). As no action by the House 
was required, the Report was received and filed (Ibid, 
page 104). 


1940 Report of the Committee 


The 1939-40 membership of the Committee found 
Mr. David A. Morse of New Jersey in the place of Mr. 
Ekern and Mr. L. Ward Bannister of Colorado, in place 
of Mr. Richardson. The Report (1940 Annual Report 
Volume, pages 175-186) contained one recommendation 
which became highly significant in relation to the 
improvement of administrative law and procedure, as its 
essential idea figured largely in the majority and 
minority reports last year by The Attorney-General’s 
Committee on Administrative Procedure. It was (/bid, 
pages 180-181): 

That the Association recommends that the Trial Examiners 

of the National Labor Relations Board should be chosen as a 

result of special civil service examinations as to their ex 

perience, training, and qualifications for the impartial weighing 
and findings of facts; that such Trial Examiners should not be 
selected by the Board itself, but through appointment by the 

Administrative Office of the Courts of the United States or by 

the Circuit Court of Appeals of the District of Columbia, o1 

through appointment by the President with the advice and 

consent of the Senate; and that the report and findings of such 

a Trial Examiner, when rendered after due hearing according 

to law, should in all subsequent proceedings in the particular 

matter be given the status and weight of the report and 
findings of a special master in the district courts of the United 

States. 

Some phases of the Report led to “separate statements” 
by several members of the Committee, Mr. Bannister 
urging, in substance, that the Report did not go far 
enough in some matters discussed, (Ibid, pages 181-182). 
and other members disagreeing with it in some part or 


parts (Ibid, pages 182-186). 


Plea for Unity in National Preparedness 


The Report dated July 25, 1940, stated (Ibid, page 
175) that 
The scope and tenor of this report are properly related to the 
national emergency in industrial preparations for “the common 
defense.” 
The Committee urged that (Jbid, page 175) 


This is a time when, for reasons beyond the control of either 
of them, wage-workers and employers are called on to work 
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together with all their might, under the pressure of a na 
tional emergency. Ordinary differences in interest between 
labor and capital, and between factions of labor organization 
and ordinary issues as to the merits of recent labor legislatio: 
ought to be laid aside in the interests of teamwork in all tasks 
of national preparedness. The need for maximum productior 
in the essential industries should be the test of men and measures 
Significantly and earnestly, the Committee said, in 

July of 1940 (bid, page 176): 

Concepts of class warfare and conflict between employers and 
employees would serve now only alien and disruptive ends 
Labor’s stake in the struggle for preparedness is equal to that 
of capital. The nations now most effective in mechanized wai 
began by destroying all labor organizations. It remains for 
America to demonstrate that maximum production can and 
will be attained through the coordinated efforts of labor 
capital, and the government. But at all hazards no repetition 
of the breakdown in industrial efficiency and output in France 
should be risked here, nor should output be permitted to lag 
for any reason. 


Labor Laws and National Emergency 


The Committee, through four of its members, under 
took to make a careful and timely statement (/bid, page 
176) of the considerations which should be controlling, 
on the part of labor organizations, employers, and th 
Government, in the National emergency which was then 
immediately ahead. The following was stated: 


Limitations or “bottle-necks” preventing or endangering max 
mum production for national preparedness might exist by 
reason of some or all of the following factors, which are stated 
impartially without attempt at enumeration of all: 

(a) Resistance by employers to bona fide collective bargain 
ing where collective bargaining is desired and sought by a 
majority of the workers. 

(b) Attempts, by employers or by others, to utilize the 
emergency to undermine and weaken labor organizations which 
are chosen and desired by the employees themselves 

(c) Unduly high or limiting restrictions by labor organiza 
tions as to the admission and training of apprentices in crafts 
which are directly or indirectly essential to production for 
defense. 

(d) Unduly high and limiting restrictions on union mem 
bership in “closed shop” industries, through unduly high initia 
tion fees, dues, or disciplinary fines. 

(e) Unwarranted use of the strike weapon or the lock-out 
weapon in essential industries. 

(f) Excessive limitations on the amount of overtime work 
which may be done for overtime pay, and possibly the re 
quirement of rates of overtime pay so excessive as to prevent 
or discourage the doing of work done by the Government. 


Fair Criteria for the Emergency 


Also in July of 1940, the Committee suggested, to the 
Association and the public, the following “as fair cri- 
teria in respect of legislative and administrative action 
as to the limitations contained in labor laws, during the 
National emergency”: 

(1) Neither employers nor organized workers should seek 
or be permitted to use the emergency to improve their present 
position as to normal issues between them. Capital is being 
asked to curtail profits and subordinate its normal production 
for profit; taxpayers are being asked to make great sacrifices 
through added tax burdens, which labor and capital will share 
along with other citizens. The hearty cooperation of labor is 
essential to all tasks of preparedness; and labor should not be 
asked or expected to accept the abrogation or suspension of 
normal labor standards for any reasons other than bona fide 
needs of a national emergency of declared war or of intensive 
preparation for defense against attack. 
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(2) The granting of general “blanket” powers of suspension 
or limitation of labor laws, in advance and without reference to 
demonstrated needs, is not warranted by anything which has 
so far developed. Any actual “bottle-necks” in industrial produc- 
tion can and should swiftly be ascertained and remedied, 
whether the fault be of employers, organized workers, or the 
government. Legislative bodies continue in session, or 
reassemble, in crises, and can enact measures shown to be 
necessary. Administrative bodies already have the power to 
grant many of the modifications which may be advisable, as to 
peace-time regulations. In some instances salutary steps have 
already been taken to that end. The realistic and factual 
approach should be preserved and enforced, with experience 
as the guide; but there should be no hesitation or delay in 
making effective such suspensions of peace-time restrictions 
as are found to be necessary for maximum results in essential 
production. 

(3) Whatever is done along these lines to help American 
industrial production do its best should in fairness be related 
only to an emergency of declared war or intensive preparations 
for “the common defense,” and should be only for the period 
of such an emergency, without abating or lowering the standards 
after the emergency has passed. 


” 


To what extent these 1940 recommended standards 


have been followed or disregarded, in the intervening 
period of nearly two years, and what would have been 
the public consequences if they had been accepted and 
adhered to by all concerned, is a matter on which each 
citizen will form his own opinion and appraisal. 


Committee Unanimous in 1941 


For the Association year 1940-41, the Committee was 


made up of Messrs. L. Ward Bannister, Clif. Langsdale, 
Edmund M. Toland, and Ronald J. Foulis, with Former 
President Ransom as Chairman. Its Reports and Re- 
commendations throughout the year were unanimous, 
for the first time in several years. 


To the meeting of the House of Delegates in Chicago 


on March 17, 1941, the Committee submitted a Report 
which dealt only with matters related to the National 
emergency (1941 Annual Report Volume, pages 430- 
132). After reviewing the previous recommendations of 
the Committee, the Report stated (Ibid, pages 432) that 


The most urgent and important task in the field of labor 
relations is the setting up of machinery to prevent labor disputes 
and resultant strikes and lock-outs from slowing down industrial 
production. The problem is paramount in plants which are 
directly producing materials for National defense and for aid 
to Britain, but it would be difficult to limit to those plants the 
serious public consequences of strikes and lock-outs during the 
present emergency. The well-being and standards of living of our 
people, the income of wage-workers, the earnings of industrial 
concerns, and the return received by investors, are all menaced 
by such interruptions, at a time when the Nation sorely needs, 
for tax purposes, the maximum National income. 

All agencies of informed public opinion may advisably be 
heard in behalf of the speedy establishment of adequate means 
for just solutions of the controversies which figure in these 
stoppages of work in enterprises on which the public depends. 

For and during the emergency, the familiar rights of labor 
and of employers will be preserved rather than destroyed if 
controversies are settled without stoppage of work; or at least 
if stoppage of work is held in abeyance until impartial public 
agencies have been given a chance to help work out acceptable 
solutions. 


The unanimous recommendations of the Committee, 


adopted by the House of Delegates (Ibid, page 401), 
were the following (Ibid, page 430): 
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(1) That the Association favors the enactment of substantial. 
ly the Ramspeck Bill (H. R. 3489) to amend the National 
Labor Relations Act, in the respects above summarized in this 
report. 

(2) That the Association favors the immediate establishment 
of a tribunal similar to the National War Labor Board of 1918, 
made up of representatives of organized labor, employers, and 
the public, who will have the hearty confidence and respect of 
labor, management and the public, with independent powers of 
mediation and conciliation, at least equal to those of 1918, in 
adjusting labor controversies and preventing strikes and lock- 
outs and in making and publishing advisory findings and con- 
clusions concerning such controversies, such board to act 
solely in behalf of the paramount public interest. 


(3) That the Association urges that consideration be given 
to the establishment also, by legislation or executive order, of 
regulations which will assure against the immediate calling of 
strikes or lock-outs and will provide for a “cooling period” of 
thirty days or more, during which first the United States con- 
ciliation service, and then if need be the National Defense 
Labor Board, shall make efforts to mediate and settle the 
controversy without stoppage of work. 


Two days later, on March 19, 1941, a National De- 
fense Mediation Board was established by Executive 
Order, but lacking the essential features emphasized in 
the Committee’s Report and the action of the House. 
In December of 1941, after many regrettable interrup- 
tions of defense production meanwhile by industrial 
disputes, a National War Labor Board was established 
by Executive Order, but that body still lacks some of 
the features stressed in the recommendations adopted by 
the House of Delegates. 


The amendments to the National Labor Relations 
Act, proposed by the Ramspeck bill endorsed by the 
House on March-17, 1941, and at that time strongly 
urged by the American Federation of Labor, and by 
others interested in the sound development of regulatory 
law as to labor relations, were summarized in the Com- 
mittee’s Report as follows: 


1. A change in Section 9 of the Act, as to “appropriate unit” 
for collective bargaining, so as to permit craft and skilled em- 
ployees and recognized classifications of workers to retain their 
unity as against plant or employer units or industrial unionism, 
if they so desire, under the Act, as under the Railway Labor 
Act. 

2. Amendments to protect and preserve the integrity and 
validity of collective bargaining contracts lawfully entered into 
by bona fide labor organizations. 

3. Procedural amendments to eliminate the delaying of certi- 
fications of collective bargaining representatives designated 
under Section 9 of the Act, and also to simplify and shorten 
the processes of certification (i.e., without formal hearing) 
where the right to certification is uncontested or is clearly 
established. 

1. Giving to labor organizations the right of judicial review 
in representation cases, as to determinations of the “appropriate 
unit,” so as to preclude the wiping out of established bargain- 
ing units without redress or the making of unlawful directions 
as to the conduct of employee elections under the auspices of 
the Board. (It would be fair to give the employer also a right 
of judicial review on appropriate issues in representation cases, 
but the pending bill would cure the major defect.) 

5. Enlarging the present Board from three to five members, 
to enable members of the Board to expedite its business and 
participate more extensively in the making of its decisions. 

In the opinion of your Committee, these amendments are all 
of a desirable character, designed to improve the fair function- 
ing of the Act under present conditions. None of them could 
be claimed to be subversive of the policies and purposes of the 
Act; they are sponsored by experienced leaders who are friend- 
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ly to the objectives of the Act. Without waiving anyone’s views 

that other amendments should be considered and enacted, we 

believe that the public interest will be served by the early enact- 

ment of substantially the Ramspeck Bill (H. R. 3489). 

In its Report to the Annual Meeting held in Indiana- 
polis in September, the Committee submitted no further 
recommendations at that time (1941 Annual Report 
Volume, page 249). The Report stated that 

With the coming of the National emergency as to industrial 
production for defense, at least a majority of your Committee 
have been and are of the opinion that ordinary considerations 
in the field of labor law are being almost necessarily laid aside 
for the time being, to the end that the delicate and difficult 
problems of maintaining team-work in this field may be han- 
dled from the point of view of the needs of the emergency, by 
those who are responsible for attaining and maintaining the 
utmost of production for defense. 

Messrs. Bannister and Toland filed emphatic “‘sepa- 
rate statements” in which they indicated that, although 
they had signed the Report, they felt that the National 
interest required the early consideration of legislation 
to protect the public from labor disputes, particularly 
in defense industries (Ibid, pages 249-250). In present- 
ing the Report to the House of Delegates, Chairman 
Ransom indicated that at least a majority of the Com- 
mittee proposed to give early consideration to further 


ANNUAL MEETING—DETROIT, 





MICHIGAN 





recommendations (Ibid, page 145). The Report was 
received and filed by the House (Ibid, page 145). 


The 1941-42 Committee 

The foregoing review of the Reports and recommen- 
dations of the Committee on Labor, Employment and 
Social Security, and the actions taken by the House of 
Delegates, during the past five years, shows their timely, 
constructive and remedial character. The profession 
and the public will form their own opinion as to 
whether these expert and disinterested recommendations 
by the representative National organization of lawyers 
might better have been heeded and followed. 

The 1941-42 Committee consists of Chairman Ran- 
som, with Messrs. Langsdale, Bannister and Toland, 
and with Robert R. Milam, of Jacksonville, President 
of the Florida State Bar Association, as the new member. 
It is anticipated that its further Report will be made 
to the House of Delegates in Chicago on March 2-3. It 
is known that the Association’s Committee on National 
Defense has also been considering the subject of labor 
legislation, from the point of view of what laws, if any, 
are required for the better protection of wartime 
production. 


ANNUAL MEETING — DETROIT, MICHIGAN 


August 24-28, 1942 


The Sixty-Fifth Annual Meeting of the American Bar 
Association will be held at Detroit, Michigan, August 
24 to 28, 1942. Further information about the meeting 


will be given in the JouRNAL from time to time. 


Hotel Accommodations 
Official Headquarters—Statler Hotel 
Hotel accommodations, all with private bath, are available as 


follows: 
T'wo-room 


Single Double [win suites 
for (Dbl. bed) beds for (Parlor and 
l person 2 persons 2persons 1 bedroom) 
Book -Cadillac $3.30-$5.50 $5.50-$7.70 $6.60-$9.90 $12.00-$16.00 
(Michigan & 
Washington) 


Detroit-Leland $.30— 5.00 5.00-— 5.50 6.00— 7.00 12.00 


(Cass & Bagley) 


Fort Shelby.... 
(525 Lafayette) 


DS akcnien wae $.30—- 4.95 5.50- 8.80 6.60— 8.25 
(Washington 
& Park) 


. 2.75—- 5.00 4.00- 7.00 4.90- 7.00 11.00- 16.00 


(Advance reservations have already exhausted all parlor suites 
at Headquarters Hotel.) 
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Explanation of Type of Rooms 


A single room contains either a single or double bed to 
be occupied by one person. A double room contains a 


double bed to be occupied by two persons. 


A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 

A parlor suite consists of parlor and communicating 
bedroom containing double or twin beds. Additional 


bedrooms may be had in connection with the parlor. 


lo avoid unnecessary correspondence, members are 
requested to be specific in making requests for reserva- 
tion, stating hotel, first and second choice of, number ol 
rooms required and rate therefor, names of persons who 
will occupy the same, arrival date and, if possible, defi- 
nite information as to whether such arrival will be in 
the morning or evening. 

Requests for reservations should be addressed to the 
Reservation Department, 1140 N. Dearborn Street, Chi- 


cago, Illinois. 
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zs to Trade, a Symposium conducted by 


te. 1941. Philadelphia: Tax Institute. 
at i 


Pps 
Inte rade Barriers, compiled by Julia E. 
Johnsot, "Pike Meterence Shelf, Vol. 14, No. 2. 1940. 


New Yor®? . We Wilson Co. Pp. 215.—A two-day 
symposium , ucted ih December, 1940, by the Tax 
Institute of t tom School of Finance and Com- 
merce, University Of So on the subject “Tax 
Barriers to Trade” shoud have produced more valuable 
results than are found i the volume published under 
that title. Too much 6€ the material is of a partizan 
nature, written by thos® Witt @eom@mic or political 
axes to grind. In fairness # S€@ GOMERIDutors it must 


be said that the program c ed it that 


a the pros @fd cons 


by representatives of self-interested 






way,” intending to present not 
by “academic theorists” but 
to the 
impartial experts, a valuable addition @the growing 
body of literature dealing with trade barriers could 


time allotted to partizan speakers b 


have resulted. As presented, however, most of the 
impartial discussions are too short to be thorough, and 
the partizan arguments add little of value to the 
intelligent solution of the problem. 

The latter part of the symposium * 9n a distinctly 
higher plane. Part Five considers the pro>lem of inter- 
national multiple taxation and presents a number of 
attempted solutions which have met with varying 
degrees of success. Part Six is devoted to a discussion 
of proposed methods of preventing interstate trade 
barriers, and deserves some amplification. 

In view of the great variety of trade barriers and 
the complexity of the interests involved, each type of 
tax or regulation presents a different problem, and no 
single method of approach carries promise of success. 
Robert C. Brown of the School of Law, Indiana Uni- 
versity, points out that the prospect for judicial relief 
is quite limited. It might be added that even where 
judicial relief is available it provides no affirmative 
solution for the economic or political problem giving 


Hubert R. 
Gallagher of the Council of State Governments reveals 


rise to the forbidden tax or regulation. 


that since its Conference on Interstate Trade Barriers 
in 1939 the Council has been quite successful in influenc- 
ing state legislative and administrative bodies to refrain 
from creating new barriers, but has brought about the 
repeal of only a few barriers. Interstate compacts pro- 
vide a means by which retaliatory barriers can be elim- 
inated by agreement, but the necessity of unanimity 
among the states involved makes this remedy difficult 
to bring into operation. Reynold E. Carlson, Johns 
Hopkins University, demonstrates that federal pres- 
sure on state governments through exercise of the 
commerce power, taxing power, and spending power 
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through grants-in-aid provides encouraging possibilities 
for bringing non-cooperative states into line. Paul T. 
Truitt of the Department of Commerce, and Chairman 
of the Interdepartmental Committee on Interstate Trade 
Barriers, summarizes the existing federal legislation per- 
mitting administrative action with respect to trade 
barriers, but recognizes that many of the problems can 
best be handled by the state governments if they will 
do so. Implicit in his chapter on a “Joint Federal State 
Attack” is the recognition that a movement toward 
federal control is likely to encounter serious resentment 
and opposition unless that movement is promoted, in 
part, by representatives of the state governments. 

The most promising instrumentality for offsetting 
such “states rights” opposition and for coordinating 
these and other methods of eliminating trade barriers 
is the Joint Federal-State Committee recommended by 
the Executive Committee of the Council of State Gov- 
ernments and proposed by Frank Bane, its executive 
secretary, at the trade barrier hearing before the Tem- 
porary National Economic Committee in March, 1940. 
Such a committee, composed of both state and federal 
representatives, and clothed with subpoena power, could 
investigate, recommend and encourage whatever action 
it finds most appropriate for the particular trade barrier 
under consideration. By reason of its joint membership 
such a committee should be in a position to exert effec- 
tive influence, both upon state and federal governments. 
In the symposium under review this committee is 
strongly recommended by Mr. Gallagher and Mr. Truitt. 
After the symposium, the creation of such a committee 
was again urged on the Temporary National Economic 
Committee by Mr. Truitt, who submitted a detailed 
proposal concerning its membership, duties and powers. 
(See Final Report and Recommendations of T.N.E.C. 
[1941] 354-55.) At this later hearing in February, 1941, 
this proposal was also approved by Thurman Arnold 
of the Department of Justice, Secretary Wickard of the 
Department of Agriculture (Vice President Wallace 
had also approved it when he was Secretary of Agri- 
culture), and by John M. Carmody, Administrator of 
the Federal Works Agency. In its final report on 
March 31, 1941, the Temporary National Economic 
Committee recommended that Congress enact legisla- 
tion creating a continuing committee to collect infor- 
mation and devise “ways and means of preventing... . 
uneconomic barriers to trade,” but made no detailed 
recommendation concerning its membership or its 
powers (id. at 34). 

With such unanimity of opinion concerning the 
proper organ to carry forward the campaign against 
interstate trade barriers, it is to be hoped that Congress 
can find time in the midst of its war burden to create 
such a cooperative committee. Trade barriers diminish 
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in relative importance in the light of war problems, but 
the elimination of economic waste through unnecessary 
trade barriers is of greater importance in time of war 
than in time of peace. 

The little book on “Interstate Trade Barriers” by 
Julia E. Johnson is one of the Reference Shelf publica- 
tions, intended to furnish material for purposes of 
debate and public discussion. It contains substantial, 
though abbreviated, reprints from twenty-five articles 
and addresses dealing with most aspects of the trade 
barrier problem, together with many short excerpts, 
a summary of arguments, and a complete bibliography. 
The selections are well made and present both sides 
of controversial issues with a minimum of partizan 
presentation. This collection provides excellent back- 
ground material for those seeking general knowledge 
on the subject prior to a detailed study of specific 
problems. 

WILLIAM B. LOCKHART. 
Stanford University, California. 


Masaryk’s Democracy: A Philosophy of Scientific and 
Moral Culture, by W. Preston Warren. 1941. Chapel 
Hill, N. C.: University of North Carolina Press. Pp. 
x, 254.—Masaryk, the professor of philosophy who be- 
came president of a democracy, wrote words which at 
this moment strike our attention with a more resound- 
ing impact than at any time since his death in 1937. 
His was the only name which George Bernard Shaw 
answered when asked who could be President of a 
United States of Europe. It is indeed a praiseworthy 
effort undertaken here, an attempt to make available 
a summary of the thought and ideals, little known, 
which lay behind the political effort, much known, of 
this commanding figure of our century. 

The first half of the book, which deals with the more 
practical side of Masaryk’s thought and effort, is com- 
pelling, readable, and instructive. Throughout the 
latter half, however, the reader is likely to sigh with 
relief when he comes to passages of direct quotation 
from Masaryk’s works. This is probably the inescapable 
result of an effort to give some degree of system to a 
genius which, in the author’s own opinion, “consisted, 
in fact, not so much in intellectual brilliance or pro- 
fundity as in social effectiveness.” Even a philosopher 
finds somewhat tiresome the labored efforts to prove 
that Masaryk was not a “Brentanoist,” or that it was an 
error to call Masaryk a “constructive idealist” when, in 
fact, he was actually a “critical realist.” 

There is courage in this book, courage for democracy 
—intellectual courage which suffered no defeatism in 
the face of what appeared to be insurmountable ob- 
stacles to the realization of a life-long motto: Truth 
Conquers. Although set against a background of 
European thought which is somewhat alien to the in- 
tellectual life of democracy in the United States, there 
is nevertheless probably more vigorous and realistic 
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analysis of the problems of democratic organizavion i 
Masaryk’s writings than in anything yet produgéd in 
our democracy. In the mood of our presenypreblems; 
I feel inclined to quote Masaryk’s reply to Tolstuy’s 
argument for pacifism: “I held that we musteresisulevil 
always and in everything, and maintained againss him 
that the true humanitarian aim is:t@ be ever @m the 
alert, to overcome the old ideals of Wiolence and heroi 
deeds and martyrdom, and to ,werk with loyihg kind- 
ness and wholeheartedly even in small thimgs—to work 
and to live. In extreme case™ violence aid assault must 
be met with steel and beaten off so as to defend others 
against violence.” 
GLENN NEGLEY. 


University of Illinois. te 


The Contimental C omgress, by Edmund Cody Burnett. 
1941. New Yorks Macmillan. Pp. xvii, 757.—The author 
has lived with the*’Continental Congress since 1906. 
Soon after.the Library of Congress edition of the 
journals @f that Congress began to appear he started 
upon an @xhaustive search for letters and papers of 
men who sat in that body which might cast further 
light upon its proceedings and in the end he published 
them in eight large volumes of admirably edited Letters 
of Members of the Continental Congress. The book has 
long been esteemed by scholars. He has now dipped 
freely into his own volumes and written from them a 
more popular account of the Congress. 

We have here the whole story from 1774 to 1789. It 
is all well told. It is all worth reading. But it is most 
important as showing the misgovernment which led 
to wild inflation with all its evils and which gave to 
Washington such poor support that the war dragged 
on for years and would have been lost if we had not 
been rescued by France. It shows Congress dawdling, 
muddling, floundering over details which it should have 
entrusted to others. It shows that, with a war under 
way, we adopted a revenue system under which minori- 
ties could walk out and did walk out at critical moments. 
It shows serious mismanagement and worse by Congress 
and by the states. Indeed when at the end of the war 
we see a small group of American soldiers, angry at the 
treatment which they had received from the home front, 
scaring Congress out of town, we feel no resentment. 

The story runs on into days of peace, with Congress 
still unable to collect from the states the money which 
it needed and unable to lay imposts because one state 
objected. We see the acquisition of western lands to- 
gether with the problems it raised, the bitter feeling 
over navigation of the Mississippi River and the dis- 
putes between the states over the regulation of com- 
merce. We long needed a more perfect union. At last 
came the Convention, the approval of its work, and 
in a few months the Continental Congress faded out 
of existence, unwept and unhonored. 

While the book gives a good account of these fifteen 
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years, we keep wishing that we were told more about 
some of the participants, such as Mifflin, a good man 
who went wrong, John Adams and Dickinson, well- 
intentioned doctrinaires, Madison, the hardworking 
student of men and measures, the perverse Arthur Lee 
and his brother Richard, together with Burke, Duane 
and others who interest us. We want to know more 
about these men than we find in the book before us. 

One day in this period stands out distinctly—the 
Fourth of July, 1776. Those who were present in Con- 
gress on that day should have remembered the occa- 
sion. Jefferson afterwards said positively that the Dec- 
laration of Independence was signed by the members 
at that time and John Adams had a similar recollection. 
Che author, however, shows conclusively that the mem- 
bers did not sign it until the second of August. Those 
two highly intelligent eye-witnesses misremembered. Of 
course there is here no account of the imaginary ringing 
of the Liberty Bell in the rickety steeple of that build- 
ing in 1776. This is not a book of fiction but a serious 
and valuable history. 

RoBeERT P. REEDER. 

Washington, D. (¢ 


The Quest for Law, by William Seagle. 1941. New 
York: Alfred A. Knopf. Pp. xv, 439, xvii—This work 
purports to be a general legal history developing basic 
types of law and institutions comparatively as between 
different chronological legal systems. Three basic types 
are distinguished: (1) primitive law marked by depend- 
ence upon retaliatory custom; (2) archaic law charac- 
terized by courts; and (3) mature law which consists 
not only of laws and court officials but professional 
lawyers as well. As Law Editor of the Encyclopaedia 
of the Social Sciences and contributor to many peri- 
odicals, as well as private practicing attorney presently 
with past government experience as Trial Examiner 
for the National Labor Relations Board, Mr. Seagle 
brings to his study a tremendous amount of materials 
and experience for which the indebtedness of the legal 
profession is justly due. 

Book I, the elements of law, considers the due com- 
plexities of the meaning of “law” and concludes that 
the dominant modern school of jurisprudence is socio- 
logical with an anti-normative bent. Quite properly, 
the query is raised whether jurisprudence is not after 
all only a succession of historical slogans. 

Book II, primitive law, indicates the court of the 
bush was no less a court on account of its lack of for- 
mality and professionalized classes, for retaliation even- 
tually shaped custom into law. The blood-feud, the 
peace of the kindred, the origins of property in uni- 
lateral communism, the existence of possessory concepts 
with little place for civil law development, indicate the 
scope and content of this type of historical law. 

Book III, archaic law, traces the origin of courts in 
force and violence. Special peaces of the King came to 
signify in the aggregate the King’s general peace, with 
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the result that the feud was displaced somewhat. The 
struggle for the judicial duel in lieu of trial by oath, 
compurgation, and ordeal was one marked by pro- 
cedural formalism. What written Codes there were 
indicated no historical development necessarily, but 
seemed to be the result of strife and were more often 
circumvented than followed. Law and religion ap- 
peared to be only partially interlocked. 

Book IV, mature law, puts some of our modern-day 
legal concepts in historical and relative perspectives. 
One can hardly study this section of Seagle’s work with- 
out a more keen appreciation and knowledge of the 
meaning of the spirit of the common law, equity, the 
natural elements in our law, the exaltation of legality, 
criminal law and criminology, the increasing struggle 
between status and contract, codification, etc. This por- 
tion is clearly the most stimulating part of the book. 
While the critic could question at times, the inclination 
is submerged by the realization of the extensiveness 
of the author’s task. 

Book V considers the absolute reign of the law, ad- 
ministrative law, and international law to be the vanish- 
ing points of jurisprudence. The relativity of law is 
the concluding theme. “Mankind has not lived by 
law as long as it has lived by custom. It may live by 
science longer than it has lived by law.” 

The notes upon which the book is based are at the 
end and necessitate considerable inconvenience to ascer- 
tain the author’s source material. However, a useful 
working bibliography of general materials is appended. 
Despite the author’s usual expository style, there are 
departures at places which might as well have been 
avoided. The reviewer fears that notwithstanding the 
wealth of interesting legal material presented there is 
no central theme. The quest for law is without doubt 
a fruitless one. Law can only be lawlessness by way 
of definition. Otherwise, there could be no logical 
recognition of law as a matter of evidence and conscious- 
ness. The quest is likewise as much a probable myth 
as the content of law itself. Human society is impaled 
upon the dilemma of not knowing its destination and 
at the same time demanding provisional working hy- 
potheses. The chances are as probable that society is 
questing for law when it is not questing. Who can say 
without being deliberately blindfolded? The author 
avoids the issue. 

OrBA F. TRAYLOR. 
Frankfort, Kentucky 


Indian Affairs: Laws and Treaties, Vol. V. (1927-1938), 
compiled by Charles J. Kappler. 1941. Washington: Gov- 
ernment Printing Office.—Kappler’s Indian Laws and 
Treaties, the fifth volume of which covers the period 
from December 22, 1927 to June 29, 1938, is the 
standard governmental compilation of treaties, acts of 
Congress and executive orders concerning Indians in 
the United States. While it is a necéssary tool for the 
specialist in Indian affairs, it is not intended to be and 
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is not a work to be consulted by the beginner who 
wishes to obtain a general comprehension of the law 
relating to Indians. (For such purpose one should see 
Cohen, Handbook of Federal Indian Law, United 
States Department of Interior, 1941, also a government 
document.) The great bulk of this present volume con- 
sists of a chronological collection of all Congressional 
acts relating to Indians in the period covered, the 
greater number of which are appropriation measures. 
There are also included executive proclamations and 
orders relating to specific reservations, a number of old 
unratified treaties which have been the basis of Indian 
claims against the United States, and a few of the 
recent federal court decisions affecting Indians. 

Although a critical review of such a compilation as 
this seems inappropriate, the present writer is never- 
theless tempted to seize the occasion to make two 
observations. 

First, the population of the United States which may 
be designated as Indian, is somewhere in the vicinity 
of 350,000, less than 3/10 of 1% of our entire numbers. 
Yet in dealing with that small group in a period of less 
than eleven years the congressional legislation occupies 
the equivalent of 635 pages of the Statutes at Large. The 
time and energy spent by Congress and the administra- 
tion in enacting these laws must have been enormous. 
The explanation is, of course, that the federal govern- 
ment is the guardian of our Indian peoples, in which 
capacity, through the Office of Indian Affairs, it ad- 
ministers a large part of the Indian property, and 
furnishes educational, medical, social, and economic 
services. This is a process which has been going on since 
the organization of our government, and with consider- 
able vigor for the last seventy years. The great bulk of 
the legislation in this last decade alone indicates, how- 
ever, that the end of government tutelage is not even 
yet in sight. 

Second, this fifth volume of Kappler is important in 
that it contains the so-called Wheeler-Howard Act of 
June 18, 1934, an epoch-making and revolutionary 
enactment in the long history of the government's rela- 
tions with the Indians. Prior to that law the govern- 
mental policy was directed towards a gradual absorption 
of the Indian population into the economic, social and 
governmental structure of the nation, with a consequent 
minimization of Indian customs, traditions and cultures. 
In particular, from the lands, the title to which was still 
reserved for the Indians, allotments were made to in- 
dividual members of the tribes with the expectation 
that on them they would settle and become self-sustain- 
ing farmers and herdsmen. The result was, however, 
unfortunate. Lands allotted to Indians soon passed into 
the hands of others, and the original native allottees 
became landless paupers. Indian pride, responsibility, 
and initiative sank almost to the vanishing point. In 
all too many instances our governmental wards, ceasing 
to be good Indians, became poor imitations of white 
men. The Wheeler-Howard Act seeks to reverse this 
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process. Future allotments of lands are abolished, and 
the undisposed of Indian lands restored to tribal owne: 
ship. Perhaps more important, self-government is 
stored to the Indians, who are permitted to adopt con- 
stitutions for their own government and also to incor- 
porate themselves for the purpose of managing thei 
tribal properties. In the years since the passage of this 
law, 135 Indian tribes have adopted constitutions and 
105 articles of incorporation. Instead of absorption (o: 
elimination) the Wheeler-Howard Act aims at the crea 
tion within the nation of comparatively permanent and 
independent Indian sub-states, working out unde: 
federal guidance their own political, economic, and 
social salvation. The experiment should be watched 
with interest by students of sociology, government and 
law. 
Ray A. BROWN 


University of Wisconsin Law School 


Accidental Injuries: The Medico-Legal Aspects of 
Workmen’s Compensation and Public Liability, by 
Henry H. Kessler. 1941. Philadelphia: Lea & Febiger. 
Pp. 803, with 202 engravings.—According to best avail- 
able statistics, about 800,000 persons are permanently 
handicapped annually by accidental injuries occurring 
in the home, in traffic, at work, and at play. In our total 
population, 4,000,000 or more people suffer from phys 
ical handicaps and over half of them are in the employ 
able age. Anyone who reads “Accidental Injuries” must 
be impressed with the excellent facilities for the restora 
tion and rehabilitation of handicapped individuals now 
in the possession of surgeons, orthopedists, and othe 
elements in the medical and allied professions. Cer- 
tainly a very considerable benefit would accrue if there 
were better correlation between physicians who supply 
the remedial services and workmen’s compensation ad- 
ministrators and rehabilitation agents who control pol- 
icies and funds. The solution of these complex medico- 
legal and social problems is rarely easy, but books of this 
kind do emphasize the desirability of so reorganizing 
our administrative methods that reestablishment of the 
disabled individual as a self-sustaining unit is recognized 
as the ultimate social objective, and not solely indem- 
nification for loss of work capacity or earning power. 

The present revision of “Accidental Injuries” does not 
depart in any considerable degree from the plan of the 
first edition. The early chapters describe the motives for 
workmen’s compensation and the existing variable 
methods of practical application in our states and terri 
tories. The framers of early workmen's compensation 
legislation clearly realized that they were concerned 
with one prominent phase of insecurity amongst work- 
ers, but they could hardly have foreseen that this legis- 
lation contained within it the seed for much of our 


subseqyent social security legislation—sickness, accident, 


unemployment, and old-age insurance. Many observa- 
tions of a similar character are contained in these early 
chapters, as well as in those devoted to the physiology 
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and pathology of trauma and the relationship of trauma 
to subsequent diseased states. 

[he chapters which define disability in relation to 
specific anatomic parts or regions, and in relation to oc- 
cupational diseases, likewise follow the original method 
of presentation. Kessler has consistently advocated ra- 

mal and scientific standards for disability evaluation 
as against rule of thumb methods and guesswork. He 
loes contend that it is necessary to rely in part on “in- 
tuitive correlation”’ which may be only another name 
for a shrewd guess or dependence on judgment gained 

m past experience. The chapter on injuries to the 
has been rewritten. In it is incorporated the full 
report of the Committee on Compensation for Eye In- 
juries of the American Medical Association as the stand- 
ird method of adjudging visual impairment. Interesting 

w material is also presented on evaluation of hearing 
oss as demonstrated by audiometric readings. 

Throughout the book are pertinent citations to in- 
dicate the present trend of decisions in workmen’s 

pensation administration. These all reflect very 
extensive clinical and medico-legal experiences devel- 
oped through long association with the New Jersey 
Workmen’s Compensation Bureau and the New Jersey 
Rehabilitation Clinic. Essentially, Kessler expresses the 
physician’s point of view. He regrets that the medical 
profession is expected to arrive at social judgments from 
pathology often on very tenuous and insecure scientific 
grounds. The whole book, consciously or otherwise, is 
| most impressive argument for a better understanding 

the fundamental objectives of workmen's compensa- 
tion administration by all who are engaged in the 
idemnification and rehabilitation of the disabled. 
Cart M. PETERSON. 


suncil on Industrial Health 
\merican Medical Association. 


Public Policy: A Yearbook of the Graduate School 

Public Administration, Harvard University. 1941. 
Ed. By C. J. Friedrich and E. S. Mason. Cambridge, 
Mass. Pp. viii, 458.—This second series of papers on 
ublic administration maintains the high standard of 
xcellence set by Vol. I. Part I of the present volume is 
levoted to Budgetary and Fiscal Problems, including 
1 provocative study of the Bank of France, an inter- 
esting appraisal of “How Government Buys,” as well 
1s papers on other matters of government budget and 
finance. The second half of the book contains four 
papers of more general interest. Suggestions of interest 
to the future of legal procedure are to be found especial- 
ly in Kirchheimer’s competent analysis of the Hatch 
Law, and in Edwards’ description of the “New Antitrust 
Procedure.” Part II also contains an article by Friedrich 
on the control of broadcasting in wartime, and a paper 
by Nelson on “Administrative Planning for National 
Defense.” The latter two papers obviously are written 
in anticipation of an early period of emergency crisis. 

GLENN NEGLEY 

University of Illinois 
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Penal Reform in England. Edited by L. Radzinowicz 
and J. W. Cecil Turner. 1940. London: P. S. King & 


Son, Ltd. Pp. 177—. Under this rather ambitious title 
are gathered eleven essays on different phases of the 
criminal law enforcement process by as many different 
authors, whose identity and professional background are 
no further disclosed than by a line or two apiece in the 
table of contents. With two of the essays using fifty-six 
pages, one hundred twenty-one are left for the other 
nine, from which their brevity and necessarily elemen- 
tary nature will be apparent. As descriptions of the main 
features of an unknown land, for the use of the layman, 
they are probably rather useful, as throughout there 
is a clear and workmanlike, though rather humdrum, 
description of the phases taken up. Of critical analysis 
there is, barring one essay,’ absolutely none. Since no 
attempt at evaluation of English methods is made, it 
follows that comparative and illustrative reference to 
the experiences and contributions of other nations is 
not felt to be necessary.? The serious student will find 
little to aid him—a circumstance made the more likely 
by the complete absence of an index. 
E. W. PuTrKAMMER. 


University of Chicago 


University of Chicago Symposium on Administrative 
Law: “The Acheson Report (September 27, 1941): A 
Novel Approach to Administrative Law,” was the title 
of Mr. John Dickinson’s contribution to the sym- 
posium.—Professor-Solicitor Dickinson not only consid- 
ered certain aspects of the Report of the Attorney 
General's Committee on Administrative Procedure but 
some of the testimony before a subcommittee of the 
Senate Judiciary Committee which is considering three 
bills to regulate administrative procedure. The fol- 
lowing proposals constitute the “novel approach”: 
(1) The establishment of hearing commissioners with 
the power of making the initial decision converts the 
administrative body itself “into essentially an appellate 
body.” This appears to be the Committee’s solution 
of three problems: (a) focusing responsibility at a 
place which can be known with certainty; (b) the method 
by which administrative bodies make decisions upon 
the recommendations of employees who have neither 
heard the evidence nor participated in the hearing; 
and (c) the failure to separate the prosecuting and 
adjudicating functions. But Mr. Dickinson agrees with 
the minority of the Attorney General’s Committee that 





1. “The Right to a Fair Trial.” Possibly the statement (p. 45) 
that the Englishman, in the criminal law area too, has a liking for 
muddling along, might be regarded as a further example of “crit- 
ical analysis.” 

2. There are no “foreign” references except four American ones. 
On page 66, in a footnote, mention is made of an “admirable 
American book” on criminal justice in England. On page 67 
President Wilson is quoted. On page 101 we are told that juvenile 
courts in England are criminal courts, contrary to their status in 
the United States (this is no hint as to which is better or why) . 
And on page 115 we are told that probation began in America. 
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these hearing commissioners would lack the desired 
independence; (2) Approval is expressed of the recom- 
mendation of the Committee that publication be made 
of an administrative agency’s interpretations of the 
law and of the principles which it determines to follow 
in applying the law; (3) The majority of the Com- 
mittee contributed nothing to the solution of the 
problem of judicial review except as it is affected by 
their recommendation for the establishment of hearing 
But the minority of the Committee 
made two acceptable contributions: (a) If there exists 


commissioners. 


outside of an agency an independent reviewing board, 
like the Board of Tax Appeals, the findings of fact of 
such an appellate administrative tribunal “shall be 
practically conclusive’; (b) In the absence of such an 
appellate body, judicial review should be extensive 
enough to enable a court “‘not to balance the evidence 
for itself, but to look at the whole record in order to 
determine whether the evidence in, support of the 
administrative findings is really substantial in the light 
of the rest of the evidence.” 

Mr. John Foster Dulles of the New York bar insisted 
upon the distinction between administrative action by 
governmental officials, pursuing activities of the gov- 
ernment while it is engaged in business affairs, and the 
action of officials who are sitting in judgment upon men 
who are seeking justice from their government. He 
appeared to think that regulative legislation will not 
be satisfactory until our administrative establishment 
is separated into these categories because the type of 
legislation needed for one class of officials is far differ- 
ent from that desirable for the other class. Thus, while 
bestowing general praise upon the report of the At- 
torney General’s Committee, he criticized its weakness 
for not recognizing the duality of the problem and 
for keeping this “problem in the background by devis- 
ing certain compromise procedures.” Particularly, he 
condemned the proposed hearing commissioner as 
“somebody who is neither fish, flesh, nor fowl.” 

In reply to Mr. Dulles, Professor Gellhorn suggested 
the practical impossibility of such a division of admin- 
istrative functions. How will we separate the functions 
now vested in the Interstate Commerce Commission? 
Where will we place locomotive inspection, which thus 
far has not given rise to formal controversies? Contrast 
that function with other activities of the Commission, 
Also think of the 65,000 
annual appellate adjudications of the Grain and Seed 
Division of the Department of Agriculture. Are these, 
Mr. Dulles, to be placed in your first class, where “deci- 
sions can be made with finality and without court 
review,” or do they fall into your second class that 


such as reparation orders. 


requires “a real judicial decision and impartial judge?’ 
Aside from this reply, Professor Gellhorn discussed four 
proposals which the Committee considered but rejected 
as false ideas: (1) “that administrative proceedings ought 
to be uniform and ought to be judicialized”; (2) “that 
the administrative process is rather widely marked by 
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an improper combination of functions, improper com- 
mingling of the task of prosecuting on the one hand, 
judging on the other hand”; (3) “that in fact there was 
no effective method of securing judicial relief against 
administrative arbitrariness”; and (4) that persons who 
will be affected by the rules and regulations of admin- 
istrative agencies do not have an adequate opportunity 
to present to the agencies their beliefs and information 
before the rules and regulations are formulated. Thus 
Professor Gellhorn seems to derive more satisfaction 
from what the Attorney General's Committee refused 
to do rather than from its positive program for legis 
lation. Are we justified in believing that he thinks that 
the national administrative agencies are not in need of 
any generalized legislative action? 
KENNETH C. SEArs. 

University of Chicago Law School 


Gift Taxation in the United States, by C. Lowell 
Harriss. 1940. Washington, D. C.: American Council 
on Public Affairs pp. VI, 175.—Eight states and the Fed- 
eral Government have enacted gift taxes within the past 
decade. In all instances these gift tax statutes have been 
adopted, not primarily for revenue, but for the better 
enforcement of estate and inheritance taxes. During the 
period from 1932, when the Congress and the Wisconsin 
Legislature enacted gift taxes, there has been a constant 
rise in the rate structure of the capital transfer taxes, the 
gift tax and estate tax, and the state and federal income 
taxes. Citizens who have amassed great wealth by their 
own efforts, or by inheritance from their forbears, have 
in many instances been alert to the opportunities af- 
forded by law to rearrange their financial affairs so as 
to minimize transfer and income taxes. This was largely 
accomplished by outright gifts or gifts in trust to or for 
the benefit of the succeeding generation. 

Many economists, legislators and administrative off- 
cials have opposed these efforts of taxpayers to preserve 
their capital for their offspring. Dr. Harriss belongs to 
the first group. Such opponents of the taxpayer per- 
form a useful social function, and in the case of the work 
under review this task is handled extremely well. 

Dr. Harriss prefaces his work with a discussion of the 
arguments for and against a gift tax. He points out 
that a gift tax is needed not primarily for the amount 
of revenue it produces, but to insure the full and proper 
yields of revenue from the income tax and the estate 
tax. During the period in the late Twenties when gift 
taxes were non-existent, taxpayers could and did, by 
means of gifts, split the amount of capital in one legal 
ownership so that only the lower rate brackets of the 
income tax and the estate tax were operative thereon. 
Even though the estate and income tax rates of those 
days were only mildly progressive, a great amount of 
tax avoidance was accomplished by means of the gift 
device. Unquestionably the passing of gift taxes, plus 
the raising of the gift tax rates, has worked to prevent 
tax avoidance on the part of taxpayers of great wealth. 
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\ll students of taxation agree that this argument is 
und and that for 
essential. 

The adoption of a gift tax is further necessary, ac- 
cording to Dr. Harriss, in order to remove great in- 


this reason alone a gift tax is 


jualities in the tax burden borne by taxpayers of the 
ime ability to pay. In the absence of such a tax, those 
ho do not make gifts bear a heavier share of the tax 
urden since they remain subject to the high estate 
and income tax brackets. The author then discusses, 

s a third argument in favor of the gift tax, its opera- 
ion to accelerate the present collection of taxes. Since 

ift tax rates are comparatively lower than those ap- 
plicable to estates, there is a premium on the transfer 

f property by present gifts over the transfer of property 

ipon the event of death. As a result much capital is 
transferred now which otherwise would be retained by 
the donor until his death. 

With these main arguments in favor of a gift tax, 
Dr. Harriss contrasts the objections that have been 
raised from time to time. Many oppose a gift tax on 
the ground that it depletes the capital which is essen- 
tial to our economic system. Dr. Harriss considers this 
argument fallacious because adequate risk capital can 
be secured from private middleclass holdings and gov- 
ernmental institutions such as the Reconstruction Fi- 
nance Corporation. 

It is sometimes suggested by opponents thereof that 
1 gift tax reduces the initiative to work and save. Dr. 
Harriss’ answer to this is unconvincing. He suggests 
that a heavy gift tax may induce the individual who 
desires to maintain an established standard of life to 
work and save more diligently. On the other hand, it 
is equally arguable that extreme care should be taken 
against the levy of too high a tax in any field. 

There have been objections to the gift tax on the 
ground that it will cripple the proper functioning of 
institutions founded and perpetuated by private charity. 
Dr. Harriss cites figures to show that such institutions 
are maintained largely by benefactions of the middle- 
class, that the Rockefellers, Morgans, etc. are the ex- 
ception and not the rule, and that although such insti- 
tutions may have to contract their activities, they will 
not have to abandon them. 

Opponents of the Federal gift tax frequently argue 
that the field of death and gift taxation should be left 
to the states. To the author, this position is unsound. 
As he points out, until the Federal Government entered 
this field, very little had been done by the state govern- 
ments largely because of the competition between the 
states for the domicile of wealth of taxpayers. In this 
he is quite correct. It is very easy for a taxpayer to move 
from state to state, and where a great tax differential 
exists the taxpayer will not hesitate to do so. 

Gifts in contemplation of death are treated in the 
second chapter. After discussing many of the problems 
arising therefrom, with which all attorneys are familiar, 
Dr. Harriss makes the interesting suggestion that gift 
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tax rates should be raised to the level of the estate tax 
rates so that all transfers of capital from generation to 
generation, whenever made, would be subjected to the 
same tax. He also feels that the courts should restore 
conclusive statutory presumptions with their full ef- 
fectiveness. 

Gifts to take effect at death are examined casually. 
Dr. Harriss suggests that the Treasury Department 
should endeavor to tax insurance as a transfer to take 
effect at death. Because of the large sums invested in 
life insurance, he feels that a more vigorous policy in 
this connection would be advisable. 

Next follows an interesting discussion of the federal 
gift tax statute, the rates, the procedure, deductions, 
exclusions, exemptions and the problems relating to 
valuation. These matters are, of course, much better 
handled in the Standard Tax Services but are essential 
to Dr. Harriss’ book for purposes of continuity and 
coherence. 

The real meat of this book appears at the end wherein 
Dr. Harriss proposes changes in the existent gift tax 
structure. This part is significant because it reveals a 
New Dealer’s thoughts regarding the future of the tax- 
paying portion of our electorate. Most important, Dr. 
Harriss suggests that every state enact a gift tax. He 
further recommends the strengthening of legislation in 
states where a gift tax is presently existent. In the fed- 
eral field he suggests that Congress consolidate the 
transfer taxes, the estate tax and the gift tax, so that a 
given sum of capital now owned by one individual 
would pay the same tax in passing from generation to 
generation, whether the transfer of the said capital was 
made by inter vivos gift or by testamentary bequest on 
device. 

If this suggestion for consolidation is rejected, Dr. 
Harriss would increase the present gift tax so that it 
would more nearly approximate the estate tax. Dr. 
Harriss also advocates Congressional adoption of the 
British “aggregation” rule to prevent estate tax avoid- 
ance by use of the trust device. The aggregation rule 
includes in the gross estate everything from which the 
decedent derived income. In addition, he believes that 
the gross estate should include all property over which 
the decedent exercised a general or special power of 
appointment. 

Finally, the author feels that the foregoing suggestions 
should be speedily acted upon by Congress. Though 
the proposals are radicai indeed, these are radical times 
and it well may be that Dr. Harriss’ ideas will prevail. 
Therefore, his book may be recommended to those who 
have wealth to transfer because it shows the shape of 
things to come. It may also be recommended to all 
New Dealers as a lobbyist’s handbook for those who 
favor the breaking up of large holdings of capital now 
individually controlled, by means of heavy progressive 
transfer taxes. 

FRANK B. Murpocn. 
Philadelphia, Pa. 
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CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Constitutional Law 

State Poll Taxes And The Federal Constitution, by 
Louis B. Boudin, in 28 Virginia L. Rev. 1. (November, 
1941.) 

Mr. Boudin has written an interesting brief in favor 
of the constitutionality of the Geyer-Pepper bill. Atten- 
tion is given to this statement from the opinion in 
Breedlove v. Suttles: “Privilege of voting is not derived 
from the United States, but is conferred by the State, 
and save as restrained by the Fifteenth and Nineteenth 
Amendments and other provisions of the Federal Con- 
stitution, the State may condition suffrage as it deems 
appropriate.” (Italics supplied.) Says our author, the 
only other general provision is the clause guaranteeing 
to each state a republican form of government. Mere 
limitation of the suffrage does not make a state govern- 
ment unrepublican but that point would be reached 
before a majority of the people have been disfranchised. 
Figures indicate that this point has been reached already 
in some states. (Queries: Are the figures from primary 
or from practically uncontested final elections? Is a 
voter disfranchised because he chooses to spend his 
money for other things rather than for the head tax?) 
It is to be remembered that the question whether a 
government is republican, is political, to be answered 
by Congress. And it is argued that there is nothing in 
the Constitution to prevent Congress from legislating 
in advance to protect a republican form of government. 
Another argument is that: “The right to vote at federal 
elections stems from the federal Constitution and not 
from the states” and more specifically that under Article 
I, Section 4, Congress can abolish payment of poll taxes 
as a requirement for voting in federal elections because 
Congress can alter the manner of voting. The considera- 
tion of Article I, Section 2 and the Seventeenth Amend- 
ment, which provide that electors shall have the quali- 
fications of the electors of the most numerous branch 
of the state legislature, does not seem to be very clear 
to this commentator; but Boudin’s argument appears to 
be that because of McCulloch v. Maryland, the elective 
federal franchise cannot be taxed by a state. 


Constitutional Law 

Amendments By Decision—More On The Erie Case, by 
Lawrence Earl Broh-Kahn, in 30 Kentucky L. Jour. 3. 
November, 1941.) 

Swift v. Tyson seems to be a Banquo’s ghost that 
defies the decision in the Erie case. It is the “constitu- 
tional decision or dictum” in the Erie case that is 
examined here at great length and one conclusion is 
that the majority opinion in that case is unsound as a 
constitutional decision. It is judicial legislation, a 
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constitutional amendment by decision. The argument 
is that it should be recognized that (1) “the Judiciary 
Article invests the federal courts with complete inde. 
pendence of decision in all causes to which the federal 
judicial power is made to extend, whether those causes 
now be deemed matters of national or only local con- 
cern,” and (2) that the Rules of Decision Act is a mere 
legislative limitation on the power conferred upon the 
courts under Article III of the national Constitution. 
The “whole doctrine of the Erie case is unsound and 
collapses under impartial scrutiny.” Yet the result of 
the decision is not necessarily unwarranted. The Su- 
preme Court “may well direct the lower federal courts 
in diversity matters to defer to decisions of the state” 
courts “as a matter of comity or independent appraisal 
and decision.” It may be observed here that the criti- 
cisms of the Erie decision make it clear that it was an 
error for the Supreme Court to render its decision as a 
bolt out of the blue without previous notice of what it 
was thinking about and without an opportunity for full 
argument. It would be, probably, a fascinating story if 
we only knew the history of this unusual performance. 


Evidence 

The Admissibility Of Evidence Under The Federal 
Rules, by Thomas F. Green, Jr., in 55 Harvard L. Rev. 
197. (December, 1941.) 

Rule 43) of the Rules of Civil Procedure for the 
District Courts of the United States seems upon first 
reading to be reasonably clear. This appears to be its 
essence: evidence shall be admitted if it is admissible 
under federal statutes or under the rules applied in the 
state courts in the state where the federal trial is being 
held, or if it was admissible under rules “heretofore 
applied” in federal equity cases. But Professor Green’s 
discussion is a powerful argument to convince one that 
Rule 43) needs to be discarded. It is far from clear 
in its application and even seems to be a source of 
positive harm. The positive harm appears from the 
interpretation of the rule to mean that when there is 
a choice between two rules, the one admitting the 
evidence should be chosen. The trouble here is that 
there are freak decisions in states on particular points 
and although they represent minority views, they would 
control in federal trials in the particular states. The 
more general objections are thus summarized: “The 
Federal Rules of Civil Procedure have failed to supply 
the United States courts’ peculiar need for certainty in 
the law of evidence, and they have equally failed to 
furnish the simplification and liberality which are needs 
in the law of evidence generally. The federal courts 
are following much the same doctrines as before.” 
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Labor Law 

The Problem Of The Unin- 
rporated Corporation, by T. Richard Witmer, in 51 

Yale L. Jour. 40. (November, 1941.) 


Trade Union Liability: 


How about suing a trade union in its own name? 
Nearly twenty years ago the Supreme Court of the 
United States held that this could be done. This ruling 

is not won favor with the state courts, which, however, 
accomplish the same end by other devices, the most 
important of which is the class suit. Two principal 
questions arise out of the use of the class suit in an 
action for damages: (1) may the common funds of the 
union be reached and (2) may the class suit be used to 
old the members of the union liable individually. 
\fter some discussion that was obscure to this reader, 
the author concludes: (1) “that it is the decided tendency 

f the cases in the United States today to make the trade 
inion . . . as fully answerable as is any business corpo- 
ration”; and (2) that “it is the decided tendency of the 
cases to give the nonparticipating member the same 
imited liability, so far as money damages are concerned, 
as the stockholder.” 
answered problems, the grand conclusion is that “con- 


Then, with a caveat as to un- 


sciously or unconsciously, we have created an unincorpo- 


rated corporation.” 


Legal Biography 

Lord Mansfield Revisited—A Modern Assessment, by 
Bernard L. Shientag, in 10 Fordham L. Rev. 345. (No- 
vember, 1941.) 

This is a valuable review of the juristic work of Lord 
Mansfield and it is presented in a manner that is easy 
to follow. He “had one of the greatest creative legal 
minds in the history of the common law.” Performing the 
task of fusing the law merchant and the common law, 
his decisions “amounted to judicial legislation of the 
first order.” He virtually created the law of insurance; 
disliked the Statute of Frauds; liberalized the law of 
evidence; displayed a remarkable liberality in pleading 
and practice, considering the period; made vigorous 
efforts to put a dent in the rules relating to considera- 
tion; and left his eternal mark in the field of quasi- 
contract. But he was not perfect. His greatest mistake 
was to act as a member of the Cabinet for some years 
while he was a judge. “As a political statesman, Mans- 
field was narrow in his outlook . . . and cautious to the 
point of timidity.’ He was “no noble humanitarian.” 
He never revisited his parents or his native land from 
the time he left as a boy of fourteen; he was indifferent 
to the savage criminal code; and he was ungenerous 
toward his dying rival, the Earl of Chatham. 

Mr. Justice Brandeis, by Felix Frankfurter, James M. 
Landis, Dean Acheson, Calvert Magruder, and Paul A. 
Freund, in 55 Harvard L. Rev. 181. (December, 1941.) 


These five eulogies of Mr. Justice Brandeis are in- 
teresting but brief comments. They are not critical 


Marcu, 1942 VoL. 28 





CURRENT LEGAL PERIODICALS 


analyses but the one by Dean Landis presents many facts 
concerning Brandeis’ connection with the Harvard Law 
School. Perhaps the most noteworthy sentence is written 
by Mr. Freund who states that Brandeis’ two most 
fundamental beliefs were: “that ordinary men have 
great capacity to grow through the sharing of respon- 
sibility, and that the limits of capacity in even the best 
of men are soon reached.” 


Legal Biography 

The Constitutional Doctrines of Chief Justice 
Hughes, by F. D. G. Ribble, in 41 Columbia L. Rev. 
1190. (November, 1941.) 

A consideration of a small part of the exceptional 
career of the. retired Chief Justice has stimulated an 
eulogy. It is not a critical review. Nor is it a complete 
statement of the constitutional doctrines in which the 
Chief Justice had a part. The doctrines receiving par- 
ticular consideration are three: (1) judicial review of 
congressional action; (2) the states in the federal system; 
and (3) the rights of the individual with regard to 
property and personal liberty. 


Legal History 

The President over the Judiciary, by C. Perry Patter- 
son, in 11 Brooklyn L. Rev. 1. (October, 1941.) 

The thesis of this article seems to be “that our Presi 
dents have always sought to secure their interpretations 
of the Constitution through the Judiciary not only by 
means of appointments but by less justifiable methods.” 
In the main this seems to be an effort to prove the ob- 
vious by use, chiefly, of secondary sources. But the 
author seems inclined to cynicism. Why is that? Does 
he expect Presidents to be something other than human 
beings? Or is he miffed by the fact that the general 
trend in the Supreme Court has been in favor of a 
nationalistic interpretation of the Constitution rather 
than an interpretation that would exalt the powers of 
the states? Observe these quotations: “Washington's 
experience had convinced him of the necessity of a 
strong central government . . . Washington dedicated 
the Supreme Court to this task and, according to our 
history, it has never recovered from this dedication.” 
“At last the master mind [Marshall] that was to write 
Hamiltonianism into the Constitution had been dis- 
covered by accident and had been made Chief Justice 
of the Supreme Court against the wishes of his party by 
the President of the United States.” ‘His [ Jefferson's] 
primary object was to overthrow the nationalistic inter- 
pretation of the Constitution by the Supreme Court. 
No student of constitutional law can deny that Jefferson 
was correct when he said that the Supreme Court was 
making a new constitution for us. The present 
revolutionists have been clamoring for another John 
Marshall.” 
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SUMMARY OF REPORT OF COMMITTEE 
ON IMPROVING THE ADMINISTRATION OF JUSTICE 


YEAR when President 
Lashly described the work of 


the Association that dealt with the 


ago, 


country’s defense effort, he wrote of 
the importance of the program for 
improving the administration of jus- 
tice as follows: 


It would be hard to conceive a better 
service which any 
work of 


or more 
lawyer in practice or in the 
legal education, or any member of the 
judicial branch of the Government, could 
country and to _ its 
equality and 


patriotic 


render to his 
institutions of justice, 
liberty than to give what aid he may be 
able to give in the furtherance of this 
great enterprise in the community of 
his home. These are the fundamentals 
of Democracy. Their preservation is 
the very objective of National Defense. 
President Lashly thus summarized 
what the Special Committee on Im- 
proving the Administration of Jus- 
tice believes is still the important 
service the Association can render to 
the country now that we are at war. 
It is obvious, of course, that the 
first job before us is winning the war, 
and lawyers everywhere are devoting 
their full energies to that immediate 
task. It is, however, apparent that 
when victory comes, there will be a 
period of reconstruction which will 
present challenges to our form of 
government as serious perhaps as the 
immediate threat of war. 
this challenge we must undertake 


To meet 


now to make strong the institutions 
we would maintain. In our form of 
government, no institution is more 
fundamental than the courts. The 
ultimate survival of democracy will 
depend primarily on the strength of 
its basic institutions and on the con- 
fidence of its citizens in them. The 
preservation of democracy will de- 
pend on the improvement of demo- 
cratic processes. 

That we should prepare for the 
period of reconstruction now has, 
of course, been recognized by many, 
but there is always the danger that 
with the pressure of the immediate 
task at hand, any program looking 
to the future will be neglected. It 
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was with this danger in mind that 
the Association established a Special 
Committee to center attention now 
on the need for a system of justice 
that 
needs of the future. 


would be responsive to the 


Fortunately, the work of the Spe- 
cial Committee has been made easier 
because we seem to be at a time his- 
torically when the administration of 
justice is entering a third period of 
reform. The Field Code of 1848, the 
Judicature Act in 1873, and the 
adoption of the Federal Rules in 
1937 are the milestones which mark 
this development. The Special Com- 
mittee has therefore attempted to 
coordinate and encourage the work 
of the various agencies now partici- 
pating in the movement for reform 
and it has been remarkably success- 
ful in stimulating interest in the 
improvement of judicial adminis- 
tration in almost every state in the 
Union. 

It has sought to give encourage- 
the movement for reform 
in several ways. In each state the 
Special Committee has established a 
that state and 
bar associations might have 


ment to 


state committee so 
local 
made available to them the experi- 
The 
Special Committee has encouraged, 


ence in other jurisdictions. 


through conferences, the 


discussion of plans and the exchange 


regional 


of information. By means of a series 
of authoritative monographs deal- 
ing with various important phases of 
judicial administration, the Special 
Committee has attempted to make 
the task of education easier for the 
various state committees, and it has 
also encouraged the publication of 
aids to research in the field of judi- 
cial administration. 

Because the Special Committee 
consists of representatives of the 
organizations most immediately in- 
terested in judicial reform, it has 
been in an advantageous position 
to bring some coordination into the 


work being done by these agencies 
(hus, an important contribution to 
has been 


the program of reform 


made by the National Conferenc 
of Judicial Councils, one of the 
agencies represented, in its Judicial 
Administration Series, a series of 
scholarly volumes designed to maki 
available the information needed by 
judges, practicing lawyers, and all 
others charged with or interested in 
judicial reform. Because the Special 
Committee has appreciated the fact 
that it is working for the future, it 
has attempted to interest younge! 
lawyers in its work and indeed has 
secured the very effective coopera 
tion of the Junior Bar Conference 
The Conference through its Division 
of Procedural Reform Studies, has 
conducted a nationwide survey of 
the present status of the movement 
for reform in the various states. In 
all these ways, and others, the Spe- 
Committee 


needed leadership to this third move- 


cial has tried to give 
ment for judicial reform. The legal 


profession alone can_ give such 
leadership. 

If we would preserve free govern- 
ment in America, we must make free 
government, good government. No- 
where does government touch the 
life of the people more intimately 
than in the administration of justice; 
and nowhere is it more important 
that the governing process be shot 
through with efficiency and with 
common sense. Lawyers must help 
in every way that they can to meet 
the force of totalitarian states and 
to refute the slavish philosophy on 
which they are founded; but nothing 
else that lawyers can possibly do or 
Say is sO important as the way in 
which they administer justice. The 
courts are the one institution of de- 
mocracy which has been intrusted 
in a peculiar way to their keeping. 

Pau. B. DeWitt 
Secretary of Committee on 
Improving the Administration 
of Justice. 
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SUMMARY OF REPORT 


OF COMMITTEE ON NATIONAL DEFENSE 


Ts program of the Special Com 


mittee on National Defense has 
w been formulated and has been 
inslated into a report to be pre- 
ited to the House of Delegates at 
mid-year meeting in Chicago on 
2nd of March. 


vailable 


It is based on all 


suggestions from 


go every 
ember of the Committee communi- 
cated to the Chairman and reviewed 
1d considered most carefully and 
scriously during the two days of the 
Committee’s recent meeting in Chi- 


cago. 


We met with the full realization 
of the importance of the duties with 
hich we are charged and of the 
concomitant high privilege of under- 
taking to the limit of our abilities to 
lischarge those duties. It is no small 
ask to plan for the organization of 
the legal profession in such a way as 
to make available its full powers 
and talents in support of our country 
n these times of its greatest crisis. 
\We are all agreed that there can be 
10 turning aside and no diffidence 
in undertaking the assignment, how- 


ver great and exacting the burden. 


Ihe subject matter of our report 
epresents the unanimous judgment 
the members of the Committee 


ind commands their most earnest 


ind whole-hearted support. 


It seemed to us that certain general 


considerations should be brought 
forward at the outset to be eventually 
lrafted in the form of resolutions 
for action by the House. These may 
be summarized briefly to include a 
declaration that the bar will organize 
for support of the war without reserv- 
that 


lawyer will gladly serve to the utmost 


ation and every individual 


of his ability; the maintenance in 
Washington of an office with ade- 
quate staff and advisory personnel 
to focus the best abilities and opin- 
ions of the bar in aid of the Federal 
Government in prosecuting the war; 
between this 


close communication 
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Association and state and local bar 
organizations to effectuate agreed 
general policies and promote close 
cooperation of all constituent units; 
the continuation of legal services to 
men in the armed forces and aid in 
the conservation of the practice of 
lawyers entering the service; the ex- 
ploration and employment of all 
means of public information for in- 
struction and debate respecting essen- 
tial legal institutions without which 
freedom cannot survive; continued 
close cooperation with the Com- 
mittee on Bill of Rights, the Com- 
mittee on American Citizenship, the 
Committee on Improving the Ad- 
ministration of Justice, the Junior 
and 


tional and community organizations 


Bar Conference, “with educa- 
generally, for public information re- 
garding all matters that affect the 
successful prosecution of the war, 
the nature of the 


system, and the individual rights and 


constitutional 


obligations of the people, both as 
they may be modified during the 
war and as they should be restored 
extended return of 


and upon the 


peace.” 


The report particularizes in the 
matter of carrying out the main ob- 
jectives through organization, offer 
of services and cooperation to Feder- 
al, State and Local Governments, co- 
operation with all appropriate agen- 
cies, use of every available means of 
reaching the public and “in general, 
to continue to do everything possible, 
both as lawyers and as citizens, to 
build and sustain the morale of the 
Armed Forces and the civilian popu- 
lation.” 


We deal then with the instrumen- 
talities of the organized bar through 
which we are to work, particularly 
this Committee and the state and 
local bar association committees on 
National Defense. We have suggested 
that each of these latter be divided 
into eight subcommittees as follows: 


1. On Roster and Assignment. 
2. On Selective Service Organiza 
tion. 


3. On Legal Assistance to Men in 
the Armed Forces and their Depend 
ents. 


4. On Legislation. 
5. On Public Relations. 


6. On Cooperation with Civilian 
Defense Organizations. 

7. On with 
munity Agencies Engaged in the War 
Effort. 


Cooperation Com 


8. On Conservation of Practice of 
Lawyers Entering the Armed Forces 
of the United States. 


The scope of these subcommittees 
is perhaps fairly obvious but we en- 
deavor to be specific, not only in 
listing a half dozen different activi- 
ties for the local and state bar asso- 
ciation committees themselves, but 
in setting forth in some detail our 
ideas as to the method and field of 
operations of each of these subcom- 
mittees. We deal also quite com- 
prehensively under a dozen different 
headings with the work to be done 
by this Committee as we conceive it. 

The 
review of some of the activities of 


report closes with a_ brief 
the Committee over the past year 
and contains this final paragraph: 
“Adequate notice of the work of 
the bar has not yet reached the 
The 
hopes that upon the adoption of some 
over-all plan such as the one recom- 
mended in this report its whole- 


hearted performance will promptly 


general public. Committee 


discover the means for widespread 
public information respecting the 
indispensable function and the loyal 
devotion of the bar.” 


TAPPAN GREGORY 


Member of Committee 
on National Defense. 
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The Mid-Year Meeting 

HE program and plans for the mid-year meeting of 

the House of Delegates indicate the willingness and 

ability of the Association to adapt itself to war con- 

ditions. The wisdom of the decision to devote this meet- 

ing primarily to a consideration of how the Association 

can concretely aid the nation’s war effort, and the 

organized profession, as well as individual lawyers, could 
not be doubted. 

The Secretary’s letter to the Members of the House, 
stressing this purpose, may have discouraged the chairmen 
of some committees from presenting reports dealing with 
subjects upon which ordinarily they would have sought 
speedy action. This delay, however, seems less undesir- 
able than running the risk of shortening the consideration 
by the House of the subject of paramount importance. 

If as a result of the mid-year meeting a concrete program 
is adopted and properly implemented, it will be supple- 
mented rather than reconsidered at the Annual Meeting 
and there may then be time for dealing with less urgent 
subjects. 

In order to be effective any plan of action adopted by 
the House must be concrete. To this end the Attorney 
General and the Director of the Office of Civilian Defense 
have been requested to be as specific in their suggestions 
as seems to them compatible with the public interest. The 
same request has been made of the chairmen of the four 
committees charged primarily with the responsibility of 
bringing in a plan of action. 

However detailed the formal recommendations to the 
House may be, the purpose of this representative meeting 
is not merely to ratify or reject those proposals in whole 
or in part. The purpose is to evolve by full discussion a 
program which will meet the approval of a majority of 
the House. The deep interest of every member assures 
such a consideration of the topics of this meeting. The 
interest of each member is equal to that of every other. 
All have given much thought to it. It is possible—indeed 
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probable—that individual members will advance views 
not alluded to in any prepared address or report, but 
which will strongly commend themselves to the House. 
There will be a unique opportunity for testing the advan- 
tage of full debate. 

It is hoped also that all suggestions from every source 
will in some suitable way be welded into a single plan of 
action, and Committees and Sections unmistakably in- 
structed as to their responsibility in carrying that plan out. 

It is impossible to tell in advance what program will 
result from the deliberation of the body which is made 
up of the chosen representatives of much more than a 
majority of American lawyers. The financial resources of 
the Association are limited. The question of invading 
surpluses may arise. If so, it will no doubt receive the 
thorough consideration it merits. Against the proper 
desire to maintain a sound financial position is to be bal- 
anced a willingness to make every sacrifice that will aid 
the country in its peril. Whatever is done should be done 
not blindly or as a result of an emotional appeal but with 
full knowledge and after reasoned debate. 


The Roberts Report, Wire Tapping 
And The Association 


PORTION of the Roberts Report which continues 
A to be widely discussed is the part which deals with 
wire tapping. To speak by the record we quote 

from the report: 

The United States being at peace with Japan, restrictions 
imposed prevented resort to certain methods of obtaining the 
content of messages transmitted by telephone or radio tele- 
graph over the commercial lines operating between Oahu and 
Japan. * * * The content of these messages, if it could have 
been learned, might have furnished valuable information. 
The United States Senate apparently interpreted this 

as a criticism of the Congress for failing to enact legisla- 
tion permitting wire tapping in espionage cases. On Feb- 
ruary 3rd it submitted its defense. That defense was 
two-fold. 

First, it was pointed out that the proposed legislation 
was killed in the House and not introduced in the Senate. 

Second, it was stated that notwithstanding statutory re- 
strictions on wire tapping and the attitude of the courts 
toward evidence thus obtained, it was not a criminal of- 
fense to indulge in the practice. 

It would be interesting to discuss the nice distinctions in- 
volved, but it is more important to record what occurred 
in regard to this legislation. 

In an address delivered in Washington, May 7, 1941, 
Attorney General Robert H. Jackson, as he then was, 
suggested that the organized bar could be useful in help- 
ing formulate this kind of defense legislation. The same 
day President Lashly appointed a committee for this pur- 
pose. The Chairman was former Solicitor General Thomas 
D. Thacher. The other members were former Attorney 
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General William D. Mitchell, Grenville Clark, Philip J. 
Wickser, David A. Simmons, President of the American 
Judicature Society, Edmund R. Beckwith, Chairman of the 
ymmittee on National Defense, George I. Haight, Chair- 
an of the Committee on Bill of Rights, Walter P. Arm- 
rong, Chairman of the Committee on Jurisprudence and 
aw Reform, now President of the Association. Mr. 


oa 


oe _ 


ashly was an ex officio member. 
The personnel of this Committee was sufficient guaranty 
of its freedom from class, sectional or partisan bias. 
Shortly after its organization the Committee had a full 
conference with Attorney General Jackson and unani- 
mously approved a bill permitting wire tapping in espio- 
nage and certain other cases. The substance of this bill was: 
Notwithstanding any other provisions of law, whenever the 
Attorney General of the United States has reasonable ground 
for believing that a felony cognizable under any law of the 
United States relating to espionage, sabotage, the transporta- 
tion of kidnaped persons in interstate or foreign commerce, 
or the transmission of threatening or extortion communications 
through the mails or in interstate commerce, may have been 
committed, is being committed, or may be about to be com- 
mitted, and he so certifies, and in so certifying states specifically 
the facts forming the basis of his belief that such felony may 
have been committed, is being committed, or may be about to 
be committed, the Federal Bureau of Investigation of the De- 
partment of Justice may, in connection with investigation, 
detection, or prevention of such felony or the apprehension of 
the perpetrators thereof, intercept, listen in on, or record 
telephone, telegraph, or radio messages or communications; and 
if in such event such interception, listening in, or recording 
is to be carried on in an area within the jurisdiction of the 
Department of War or Department of the Navy, then it may 
be carried on by the Division of Military Intelligence or the 
Office of Naval Intelligence. 
Any such certificate or a duly authenticated copy thereof 
shall be admissible in evidence in any court having jurisdic- 
tion of any such case only as proof of its execution and filing. 
Upon and after the admission of such certificate in evidence 
in any case, any evidence obtained by the interception, hearing, 
or recording of any telephone, telegraph, or radio message or 
communication, as well as testimony concerning the same, shall 
be admissible and admitted in evidence, in any prosecution for 
any offense hereinbefore enumerated, if such evidence is 
otherwise admissible. 
Certificates made by the Attorney General under the pro- 
visions of this section shall be deposited in the files of the 
Department of Justice and form a part thereof. 
Any person who divulges, publishes, or uses the existence, 
contents, substance, purport, or meaning of any information 
obtained pursuant to the provisions of this Act otherwise than 
in connection with the investigation, detection, or prevention of 
any offense hereinbefore enumerated, or the apprehension or 
prosecution of the perpetrators thereof shall be fined not more 
than $10,000 or imprisoned not more than two years or both. 
The Committee on the Judiciary of the House of Repre- 
sentatives reported this bill “favorably to the House, with 
a recommendation that it do pass.” The bill was defeated 
in the House on June 30, 1941. 

The importance of this legislation the Roberts Report 
emphasizes. That Judge Thacher’s Committee immediate- 
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ly appreciated this importance the record discloses. 


War Time 


HERE are few peace time non-political questions on 

which there are more differences of opinion among our 

citizens than time standards by which our activities 
shall be regulated. “Daylight Saving Time” has always 
been opposed by the farmer. His work, he says, is regu- 
lated by the sun. In some states the farmers have been able 
to persuade the legislative department to pass laws restrict- 
ing the right of cities to order the clock set forward in 
summer. Labor has been somewhat divided on the subject 
but the majority has heretofore seemed to be opposed to 
“time tinkering.” The quarrel was taken up by the Press, 
perhaps because setting the clock forward affects dif- 
ferently the morning and the evening publications or 
perhaps for other reasons, but however that may be the 
papers last summer printed plenty of pungent discussions 
about the merits and demerits of the long standing 
controversy. 

On February 9th the whole country set its clocks for- 
ward one hour, in order to accelerate the production of 
ships, planes, tanks, guns, and munitions of war. This 
great change, which directly affects the daily habits of 
every individual, has been made without controversy or 
complaint. 

Habits are proverbially hard to change. This sudden 
and willing change of the habits of a nation is convincing 
proof of the enduring unity of our people. It demonstrates 
that the just anger kindled at Pearl Harbor is not a passing 
flash but that it endures and holds us all together in a unity 
which will continue until victory is achieved. 

Now we are all marching together by “War Time.” To 
the lawyer this setting forward of the clock is a symbol. 
To him it involves none of the sacrifice which it may in- 
volve to others. We must not only join in the symbol, we 
must convert the lengthened hours of the lawyer’s War 
Time days into constant efforts for Victory. 

Great beginnings have already been made by the organ- 
ized bar of the country toward the objective which at first 
was called Total Defense. Our Committee on National 
Defense has led the way. Through its efforts and those of 
its country-wide sub-committees and through the coopera- 
tion of state and local bar committees real progress has 
been made. The lawyer-soldier and his family have been 
the first objective of our solicitude. At the coming mid- 
year meeting that committee will present to the House of 
Delegates a report of what it has been doing and what it 
plans in larger spheres of activity. Every member of the 
profession of law, whether judge, practitioner or teacher, 
will undoubtedly cooperate with the work of that com- 
mittee and its plans. 

But now, since Pearl Harbor, our objective is enlarged. 
Lawyers, like all others, must give all they have to aid in 
the achievement of Total Victory. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


Criminal Procedure—Right to Counsel— 
Selection of Jurors 


It is a denial of the constitutional right to the assistance of 
counsel under the Sixth Amendment, for the court in a conspiracy 
case to appoint as counsel for one conspirator an attorney who 
has been retained by and continues to act for another, when the 
possibility of conflicting interests has been called to the court’s 
attention, and the defendant whose counsel is thus given the 
additional appointment has indicated to the court his desire to 
have the undivided assistance of counsel of his choice. 

If evidence of selection of jurors from a special group or class 
of society, such as the League of Women Voters, to the exclusion 
of other groups, is presented to the court on a motion for new 
trial, the motion must be granted, for there would be otherwise a 
violation of the constitutional right of trial by an impartial jury 
under the Sixth Amendment. 


Glasser v. United States; Kretske v. United States; 
Roth v. United States, 86 Adv. Op. 405; 62 Sup. Ct. Rep. 
457; U.S. Law Week 4151. (Nos. 30, 31, 32, decided 
January 19, 1942.) 

Certiorari was granted in these cases to consider con- 
stitutional issues raised by the procedure at the trial 
of defendants convicted, by jury verdict in the Northern 
District of Illinois, of violating § 37 of the Federal 
Criminal Code on account of conspiracy to defraud the 
United States of its governmental function to be honest- 
ly, faithfully and dutifully represented in the courts of 
the United States. The defendant Glasser was assistant 
United States attorney in charge of liquor cases in the 
Northern District of Illinois. Kretske was a former 
assistant to Glasser, who later entered private practice 
in Chicago. Roth was an attorney in private practice. 
The activity which was alleged to constitute the crime 
was the soliciting by the defendants of persons charged 
or about to be charged with violations of the liquor 
laws, and promising payment of certain sums to the 
defendants for use in influencing Glasser and Kretske 
in the performance of their official duties. 

The defendants were tried by jury and held guilty, 
and the conviction was affirmed on appeal by the Circuit 
Court of Appeals for the Seventh Circuit. 

The Supreme Court, in an opinion by Mr. JusTIcE 
Murpny, affirmed the conviction of defendants Kretske 
and Roth, but reversed and ordered a new trial for 
Glasser for the reason that he was deprived of his right 
under the Sixth Amendment of the Federal Constitu- 
tion to the assistance of counsel for his defense. 

The first objection to the proceedings considered in 
the opinion was that the grand jury, composed entirely 
of men, was illegally constituted because at the time it 
was drawn, an Illinois law, enacted one month earlier, 
required state jury lists to contain the names of women, 
and, under Federal law jurors in the Federal courts must 
have the qualifications of jurors in the highest court of 
the state. This objection the opinion rejects pointing 





*Assisted by James L. Homire and LeLanp L. ToLMan. 
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out the short time elapsing between the effective date o| 
the Illinois act and the summoning of the grand jury, 
and the fact that women’s names had not at the time 
appeared on state jury lists. 

The second objection considered was that there was 
no showing that the indictment was returned in open 
court. This is disposed of by reference to the record. 
The indictment contained the usual showing of the 
return of the indictment, the presence of the judges, 
marshal and clerk, the notation of the foreman, and the 
endorsement of the clerk that it was “filed in open 
court.” "The record also showed the discharge of thé 
grand jury on the day of the indictment’s return and an 
initialled additional note of the judge that four indict- 
ments were returned in open court on that day. The 
opinion observes that this addition was clearly made to 
avert the technical objection here pressed, and that whi 
a formal nunc pro tunc order would have been mor 
correct, especially since a new term of court had begun 
when the addition was made, the informal clarification 
was not a reversible error. 

The third question discussed related to the correctness 
of the court's action in overruling a demurrer to the 
indictment for indefiniteness. The opinion expresses 
agreement with this action, pointing out that the in 
dictment showed “certainty, to a common intent” and 
that details as to time, place, circumstances, causes, etc., 
in stating the manner of effecting the object of a con 
spiracy are not essential, but fall rather within the scope 
of a bill of particulars. The opinion also finds that a 
charge of defrauding the United States by dishonestly 
depriving it of its lawful governmental functions is a 
“defrauding” within the meaning of § 37 of the Crimi 
nal Code and that the argument that the indictment is 
defective because it charges conspiracy to commit a 
substantive offense requiring concerted action, namely, 
bribery, need not be explored since the indictment does 
not charge bribery or a conspiracy for bribery; but 
rather a conspiracy to defraud the United States, 
bribery being averred only as an ancillary method of 
consummating the conspiracy, as a gun may be used to 
effect a conspiracy to murder. 

The opinion then refers to the contention that the 
evidence was insufficient to support the verdict. As to 
Glasser, it concludes that no comment on this is neces- 
sary in view of the conclusion, which it proceeds to 
discuss, that Glasser must in any event have a new trial 
on account of deprivation of his right to counsel. As to 
this, the opinion first observes that the case against 
Glasser was by the Government’s concession not a strong 
one and that this is significant in relation to his con- 
tention of deprivation of his right to counsel. 
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In all cases the constitutional safeguards are to be 
ilously preserved for the benefit of the accused, but 
pecially is this true where the scales of justice may be 
delicately poised between guilt and innocence. Then 
rror, which under some circumstances would not be ground 

x reversal, cannot be brushed aside as immaterial since 

here is a real chance that it might have provided the slight 

mpetus which swung the scales toward guilt. 

[he opinion then outlines the proceedings giving 
rise to the contention. At the beginning of the trial, 
ihe judge was told that one of the lawyers for co-de- 
endant Kretske was unable to try the case, and that 
Kretske was dissatisfied with his other lawyer. The judge 
asked whether Stewart, who represented Glasser, could 
act also for Kretske. Stewart pointed out that on 
iccount of the evidence that would be submitted there 
night be some conflict of interest between Glasser and 
Kretske. Glasser then objected to appointment of 
Stewart to represent Kretske saying, “I would like to 
have my own lawyer represent me.” The judge then 
directed Kretske’s other lawyer to stay in the case until 
Kretske could obtain some one with whom he was 
satisfied, and he directed that the trial begin. A colloquy 
isued wherein Kretske said he would accept Stewart, 
and Stewart agreed to act “as long as the court knows 
the situation.” Glasser, who was present, said nothing. 
The court then appointed Stewart as attorney for 
Kretske and Stewart represented both Glasser and 
Kretske throughout the trial. After stating these facts 
the opinion, speaking of the constitutional right to 
counsel says: 

This is one of the safeguards deemed necessary to insure 
fundamental human rights of life and liberty and a federal 
court cannot constitutionally deprive an accused whose 
life or liberty is at stake of the assistance of counsel. Even 
as we have held that the right to the assistance of counsel is 
so fundamental that the denial by a state court of a reason- 
able time to allow the selection of counsel of one’s own 
choosing, and the failure of that court to make an effective 
appointment of counsel, may so offend our concept of the 
basic requirements of a fair hearing as to amount to a 
denial of due process of law contrary to the Fourteenth 
Amendment, so are we clear that the “assistance of 
counsel” guaranteed by the Sixth Amendment contemplates 
that such assistance be untrammeled and unimpaired by 
a court order requiring that one lawyer shall simultaneously 
represent conflicting interests. If the right to the assistance 
of counsel means less than this, a valued constitutional 
safeguard is substantially impaired. 

To preserve the protection of the Bill of Rights for hard- 
pressed defendants, we indulge every reasonable presump- 
tion against the waiver of fundamental rights. Glasser 
never affirmatively waived the objection which he initially 
advanced when the trial court suggested the appointment 
of Stewart. We are told that since Glasser was an ¢x- 
perienced attorney, he tacitly acquiesced in Stewart's ap- 
pointment because he failed to renew vigorously his objec- 
tion at the instant the appointment was made. The fact 
that Glasser is an attorney is, of course, immaterial to a 
consideration of his right to the protection of the Sixth 
Amendment. His professional experience may be a factor 
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in determining whether he actually waived his right to the 
assistance of counsel. But it is by no means conclusive. 

Upon the trial judge rests the duty of seeing that the 
trial is conducted with solicitude for the essential rights 
of the accused. . . . The trial court should protect the 
right of an accused to have the assistance of counsel. “This 
protecting duty imposes the serious and weighty respon 
sibility upon the trial judge of determining whether there 
is an intelligent and competent waiver by the accused. 
While an accused may waive the right to counsel, whether 
there is a proper waiver should be clearly determinéd by 
the trial court, and it would be fitting and appropriate for 
that determination to appear upon the record.” 

No such concern on the part of the trial court for the 
basic rights of Glasser is disclosed by the record before us. 
The opinion points out that the possibility of incon- 

sistent interests was called to the court’s attention, It 
concludes that instead of guarding Glasser’s rights the 
court 
may fairly be said to be responsible for creating a situ- 
ation which resulted in the impairment of those rights. 
For the manner in which the parties accepted the appoint- 
ment indicates that they thought they were acceding to the 
wishes of the court. Kretske said the appointment could 
be accepted “if your Honor wishes to appoint him 
(Stewart) ,"” and Stewart immediately replied: “As long 
as the Court knows the situation. I think there is some- 
thing in the fact that the jury knows we can’t control that.” 
The court made no effort to reascertain Glasser’s attitude 
or wishes. Under these circumstances to hold that Glasser 
freely, albeit tacitly, acquiesced in the appointment of 
Stewart is to do violence to reality and to condone a danger- 
ous laxity on the part of the trial court in the discharge of 
its duty to preserve the fundamental rights of an accused. 
The opinion then examines the evidence in some 
detail and demonstrates by particular instances that the 
appointment of Stewart for Kretske prevented Stewart 
from adequately safeguarding Glasser’s right to have 
incompetent evidence excluded and from fully cross- 
examining witnesses. The opinion also concludes that 
apart from the conflict of interest which it finds in the 
record, Glasser’s wish to have undivided assistance of 
counsel of his own choice should have been respected, 
since the additional burden of representing another 
party may conceivably impair the effectiveness of 
counsel. 

The right to have the assistance of counsel is too funda- 
mental and absolute to allow courts to indulge in nice 
calculations as to the amount of prejudice arising from its 
denial. Of equal importance with the duty of the court to 
see that an accused has the assistance of counsel is its duty 
to refrain from embarrassing counsel in the defense of an 
accused by insisting, or indeed, even suggesting that counsel 
undertake to concurrently represent interests which might 
diverge from those of his first client, when the possibility 
of that divergence is brought home to the court. In con- 
spiracy cases, where the liberal rules of evidence and the 
wide latitude accorded the prosecution may, and some- 
times do, operate unfairly against an individual defendant, 
it is especially important that he be given the benefit of 
the undivided assistance of his counsel without the court's 
becoming a party to encumbering that assistance. 
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The opinion then examines contentions urged by 
Roth and Kretske that the prejudice to Glasser requires 
their convictions also to be set aside. It concludes that 
this objection was not well founded. It also concludes 
after detailed examination of the record that there was 
substantial evidence, taking the view most favorable to 
the government, to sustain the verdict of the jury as to 
Kretske and Roth and that the convictions are therefore 
not objectionable on that score. It also denies objections 
of these defendants as to admission and exclusion of 
evidence. It also rejects objections that the trial judge 
made remarks prejudicial to these defendants; com- 
mitted acts of advocacy, questioned them in a hostile 
manner, unduly limited them in cross-examination and 
in general failed in impartiality. As to this the opinion 
observes: 

The judge conducting a jury trial in a federal court 
is “not a mere moderator, but is the governor of the trial 
for the purpose of insuring its proper conduct.” Upon him 
rests the responsibility of striving for that atmosphere of 
perfect impartiality which is so much to be desired in a 
judicial proceeding. .. . 

The court did interrogate several witnesses, but in the 
main such interrogation was within its power to elicit 
the truth by an examination of the witnesses. . . . It is, of 
course, improper for a judge to assume the role of a 
witness, but we cannot here conclude that prejudicial error 
resulted. 

The alleged undue limitation of cross-examination merits 
scant attention. The extent of such examination rests in 
the sound discretion of the trial court. 

Perhaps the court did not attain at all times that 
thoroughgoing impartiality which is the ideal, but our exam- 
ination of the record as a whole leads to the conclusion 
that the substantial rights of the petitioners were not 
affected. The trial was long and the incidents relied on by 
petitioners few. We must guard against the magnification 
on appeal of instances which were of little importance in 
their setting. 

The opinion then examines contentions that the 
defendants were denied an impartial trial because all 
of the names of women placed in the box from which 
the panel was drawn were taken from a list furnished 
by the Illinois League of Women Voters, and were pre- 
pared exclusively from its membership and that these 
women had attended classes whose lecturers presented 
the views of the prosecution and that women otherwise 
qualified but not members of the league were systemati- 
cally excluded from the lists. In support of this Glasser 
submitted on his motion for a new trial in the district 
court an affidavit referring to a then current article 
“Women and the Law” in the AMERICAN Bar Associa- 
TION JOURNAL for April, 1940 (Vol. 26, No. 4). At the 
hearing no evidence in support of the contention and 
affidavit was presented by the defendants as to the sub- 
stance of the objection. The opinion concludes that if 
the allegations were true, the court’s denial of a new 
trial would have been a clear abuse of discretion, for a 
violation of the “impartial jury” requirement of the 
Sixth Amendment would have been shown. 
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Our notions of what a proper jury is have developed in 
harmony with our basic concepts of a democratic society 
and a representative government. For “It is part of the 
established tradition in the use of juries as instruments of 
public justice that the jury be a body truly representative 
of the community.” 

Jurors in a federal court are to have the qualifications 
of those in the highest court of the State, and they are to 
be selected by the clerk of the court and a jury com- 
missioner. This duty of selection may not be delegated. 
And, its exercise must always accord with the fact that the 
proper functioning of the jury system, and, indeed, our 
democracy itself, requires that the jury be a “body truly 
representative of the community,” and not the organ of any 
special group or class. If that requirement is observed, the 
officials charged with choosing federal jurors may exercise 
some discretion to the end that competent jurors may be 
called. But they must not allow the desire for competent 
jurors to lead them into selections which do not comport 
with the concept of the jury as a cross-section of the com 
munity. Tendencies, no matter how slight, toward the se- 
lection of jurors by any method other than a process which 
will insure a trial by a representative group are undermin 
ing processes weakening the institution of jury trial, and 
should be sturdily resisted. That the motives influencing 
such tendencies may be of the best must not blind us to 
the dangers of allowing any encroachment whatsoever on 
this essential right. Steps innocently taken may one by 
one lead to the irretrievable impairment of substantial 
liberties. 

The deliberate selection of jurors from the membership 
of particular private organizations definitely does not 
conform to the traditional requirements of jury trial. No 
matter how high principled and imbued with a desire to 
inculcate public virtue such organizations may be, the 
dangers inherent in such a method of selection are the 
more real when the members of those organizations from 
training or otherwise acquire a bias in favor of the prosecu- 
tion. The jury selected from the membership of such an 
organization is then not only the organ of a special class, 
but, in addition, it is also openly partisan. If such practices 
are to be countenanced, the hard won right of trial by 
jury becomes a thing of doubtful value, lacking one of the 
essential characteristics that have made it a cherished fea- 
ture of our institutions. 

The opinion concludes, however, that on the record 
the showing of deprivation of right is insufficient, and 
the failure of defendants to prove their contention is 
fatal. 

In the absence of such a stipulation, it is incumbent on 
the moving party to introduce, or to offer, distinct evidence 
in support of the motion; the formal affidavit alone, even 
though uncontroverted, is not enough. 

Mr. JusTICE FRANKFURTER, joined by Mr. CHteF Jus- 
TICE STONE, delivered a dissenting opinion, which differs 
from the majority in its conclusion on the question of 
Glasser’s deprivation of the right to counsel. The dis- 
sent opens with the following paragraph expressive of 
its point of view: 

It is a commonplace in the administration of criminal 
justice that the actualities of a long trial are too often given 
a meretricious appearance on appeal; the perspective of 
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.e living trial is lost in the search for error in a dead 
cord. To set aside the conviction of Glasser (a lawyer 
ho served as an Assistant United States Attorney for more 
han four years) after a trial lasting longer than a month 
n the ground that he was denied the basic constitutional 
right “to have the assistance of counsel for his defense” is 
o give fresh point to this regrettably familiar phenomenon, 
For Glasser himself made no such claim at any of the 
critical occasions throughout the proceedings. Neither 
when the judge appointed Stewart to act as counsel for 
oth Kretske and Glasser, nor at any time during the 
ong trial, nor in his motions to set aside the verdict and 
to arrest judgment, nor in his plea to the court before 
sentence was passed, nor in setting forth his grounds for 
appeal, did Glasser assert, or manifest in any way a belief 
that he was denied the effective assistance of counsel. Not 
until twenty weeks after Stewart had become counsel for 
the co-defendant Kretske, and fifteen weeks after the trial 
had ended, did Glasser discover that he had been deprived 
of his constitutional rights. This was obviously a lawyer's 
afterthought. It does not promote respect for the Bill of 
Rights to turn such an afterthought into an imaginary 
injury that is reflected nowhere in the contemporaneous 


record of the trial and make it the basis for reversal. 


The dissenting opinion then reviews the facts in some 


etail and continues: 


A fair reading of the record thus precludes the inference 
that the judge forced upon Glasser a situation which 
hobbled him in his defense. To be sure, he did say at 
first that he would like his lawyer to represent him alone. 
But he plainly acquiesced in the arrangement which, after 
consultation at the defense table, was proposed to the trial 
judge and which the judge accepted. A conspiracy trial 
presents complicated questions of strategy for the defense. 
There are advantages and disadvantages in having separate 
counsel for each defendant or a single counsel for more 
than one. 
against reciprocal recrimination. A common defense often 


Joint representation is a means of insuring 


gives strength against a common attack, These considera- 

tions could not have escaped a lawyer of Glasser’s ex- 

perience. His thorough acquiescence in the proceedings 
cannot be reconciled with a denial of his constitutional 
rights. 

The dissent examines the specific instances of failure 
to cross-examine and to object to certain evidence, which 
are discussed in the majority opinion as showing actual 
prejudice, and concludes that neither was prejudicial, 
the first because cross-examination was unnecessary and 
might have been unwise in any event, and the second 
by the question “Can it be that a lawyer who fails to 
make frivolous objections to admissible evidence is 
thereby denying his client the constitutional right to the 
assistance of counsel?” 

Mr. Justice JACKsoN did not participate. 

The case was argued on November 13 and 14, 1941, by 
Mr. Homer Cummings and Mr. Ralph M. Snyder for 
Glasser, and Mr. Edwin D. Dickinson for the United 
States and submitted by Mr. Edward M. Keating for 
Kretske and by Mr. Alfred E. Roth, pro se. 
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Bankruptcy—(§§ 74 and 75 of the Bankruptcy Act) 


Under sections 74 and 75 of the Bankruptcy Act, farm debtors, 
upon compliance with the statute, are entitled to a composition 
or extension of their indebtedness. After efforts for a composition 
or extension fail, the farmer debtor may amend his petition and 
ask to be adjudicated a bankrupt, notwithstanding the failure of 
proceedings for composition or extension. 


Wright v. Logan, 86 Adv. Rep. 443; 62 U. S. Sup. Ct. 
Rep. 508; U. S. Law Week, 4189. (No. 229, decided 
Feb. 2, 1942.) 

Proceedings in an Illinois court were instituted for the 
foreclosure of a farm mortgage. Under the Illinois stat- 
ute, mortgagors may redeem twelve months after the 
date of foreclosure sale, and if this right is not exercised 
creditors are given a similar right for three months there- 
after. Before the expiration of fifteen months from the 
mortgage sale, the farmers filed a petition in the federal 
district court for an extension of time within which to 
pay their debts under Section 74 of the Bankruptcy Act. 
Prior to that time there had been an oral agreement 
for an extension of time and the Illinois Appellate 
Court held that that agreement had the effect of keeping 
the mortgagor’s right of redemption alive. The forty 
acres of farm land mortgaged and foreclosed was in- 
cluded in petitioner’s schedule of assets in the bank- 
ruptcy proceedings and the mortgagee was listed as a 
creditor. 

The district court refused to grant the proposed 
extension of time for the payment of debts and the 
Circuit Court of Appeals affirmed. Thereafter peti- 
tioners filed an amendment seeking composition or 
extension of their indebtedness as authorized by Sec. 
75, Bankruptcy Act. The district judge found that the 
petition was filed in good faith, and in accordance with 
the requirements of the Act, and he referred the matter 
to a conciliation commissioner. 

Efforts for a composition or extension having failed, 
petitioners filed an amendment alleging this failure and 
asked the court to adjudicate them bankrupt under Sec. 
75(e) which provides among other things, that “any 
farmer failing to obtain the acceptance of a majority in 
number and amount of all creditors whose claims are 
affected by a composition or extension proposal . 
may amend his petition or answer asking to be adjudged 
a bankrupt.” 

The district court ordered that the petition be 
denied, that the proceedings be dismissed, that the 
mortgagees’ successors in interest be permitted to exer- 
cise rights as owners under the foreclosure; that the 
deed issued to the mortgagee by the state court be 
given full force and effect and that the possession of the 
forty-acre farm be surrendered. 

The Circuit Court of, Appeals affirmed holding that 
Sec. 75 “imposes upon farmer debtors duties corres- 
ponding to the privileges conferred”; that if a farmer 
debtor fails to prosecute his composition proceedings 
to a conclusion within a reasonable time the court can 
deny him the privilege of adjudication under 75(s); 
that the farmers had already enjoyed all the benefits 
to which they were entitled under that section, and 


193 





































































REVIEW OF RECENT SUPREME COURT DECISIONS 


therefore were not entitled to obtain a repetition of 
those benefits on what the court termed “‘a mere formal 
change in their petition.” 

The Supreme Court allowed certiorari because of the 
importance of the issue in farmer debtor cases and 
reversed the decision of the court below. 

Mr. Justice Back delivered the opinion of the Court 
and opened the discussion by saying: 

Section 75(s) does not by its language condition a farmer’s 
right to adjudication upon the diligence with which he has 
sought to obtain composition or extension under subsec- 
tions (a) to (r). It “applies explicitly to a case of a farmer 
who has failed to obtain the acceptance of a majority in 
number and amount of all creditors whose claims are affect- 
ed by a proposal for a composition or an extension of time 
to pay his debts.” . . . That was the situation of the farmers 
here. And “the Act must be liberally construed to give 
the debtor the full measure of the relief afforded by Con- 
gress . .. lest its benefits be frittered away by narrow for- 
malistic interpretations which disregard the spirit and the 
letter of the Act.” ... Farmers cannot be deprived of the 
benefits of the Act because a court may believe that they 
have received the equivalent of what it prescribes. . .. We 
... think that the court below was in error in dismissing the 
applications for adjudication under 75(s). 

Since there was in the court below no discussion of 
the right to redeem, the order was treated as based on 
the holding that the farmers’ lack of diligence deprived 
them of the benefits of 75(s) and that they had already 
been granted the equivalent of benefits under that 
statute. The court declared that it was therefore un- 
necessary to pass on other questions discussed by the 
Circuit Court concerning survival of petitioners’ right 
to redeem but Mr. Justice BLack declared it appropri- 
ate to point out “that whatever right of redemption 
the petitioners had when they first applied for adjudi- 
cation under 75, continued to be a part of their assets 
subject to administration by the bankruptcy court. The 
cause was remanded to the district court for proceedings 
in conformity with the opinion. 


Mr. Justice Roserts took no part in the considera- 
tion or decision of the case. 

The case was argued by Mr. Elmer McClain for 
petitioners and by Mr. Harold F. Lindley for 
respondents. 


Federal Statutes, the Agricultural Marketing Agree- 
ment Act—lInterstate and Intrastate Commerce 


Under the Agricultural Marketing Agreement Act of June 3, 
1937, the Secretary of Agriculture may fix minimum prices for 
milk produced and distributed intrastate if the prices for intra- 
state sold milk affect the prices of interstate or foreign commerce. 


U. S. v. Wrightwood Dairy Co.; Wrightwood v. U. S., 
‘86 Adv. Op. 431; 62 U. S. Sup. Ct. Rep. 523; U. S. Law 
Week, 4191. (No. 744, 783, decided Feb. 2, 1942.) 

Section 8(c) of the Agricultural Marketing Agreement 
Act of June 3, 1937, provides that the Secretary of Agri- 
culture may issue marketing orders fixing minimum 
prices to be paid to producers of milk and certain other 
commodities. Par. 1 of that section provides that the 
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orders of the Secretary shall regulate the handling of 
only such agricultural commodity or product thereof, as 
is in the current of interstate or foreign commerce, o1 
which directly burdens, obstructs, or affects interstate 
or foreign commerce in that commodity or product 
thereof. 

The principal question here involved is whether the 
authority of the secretary to regulate the prices of milk 
produced and sold intrastate is authorized by the act 
and whether it is a permissible regulation under the 
commerce clausé of the Constitution. 

The United States brought this action against the 
Wrightwood Dairy Company to compel compliance with 
the Secretary's order regulating the handling of milk in 
the Chicago area. The dairy company handles in that 
area milk which it purchases from producers in Illinois. 
The order of the Secretary directed that it apply to such 
“handling of milk in the marketing area as is in the cur- 
rent of interstate commerce or which directly burdens, 
obstructs or affects interstate commerce.” The answer of 
the dairy company in the district court sets up that its 
business is entirely intrastate and that in consequence 
the statute does not, and under the commerce clause 
cannot, constitutionally apply to it. It seeks an order 
enjoining the United States and its agents from en- 
forcing the price regulation order against it. 

The district court found that the respondent had not 
complied with the order; that its business was exclu- 
sively intrastate. That the order was issued in full com- 
pliance with the law but that the business of this dairy 
company “was not in the current of interstate commerce 
and did not directly burden, obstruct or affect it.” 

It accordingly decreed that the complaint be dis- 
missed and that the dairy company be granted the 
injunction prayed for in its counterclaim. 

The Circuit Court of Appeals affirmed on the sole 
ground that Congress is without authority under the 
commerce clause to regulate intrastate transactions in 
milk which affect interstate commerce “through com- 
petition only.” Its opinion recognized that for effective 
control of the prices of milk sold in interstate commerce, 
unified regulation was required and that regulation of 
milk prices might fail if the price of competing milk 
dealers was not also regulated, but it concluded that 
there was a hiatus between the constitutional power of 
state and nation, which precludes any solution of the 
problem by Congressional legislation. 

The Supreme Court reversed. 

Mr. Justice Stone delivered the opinion of the Court. 
In answer to the position taken by the Circuit Court of 
Appeals, he says: 


~~ We think there is no such hiatus. Congress plainly has 
y 


power to regulate the price of milk distributed through the 
medium of interstate commerce, . . . and it possesses every 
power needed to make that regulation effective. The com- 
merce power is not confined in its exercise to the regulation 
of commerce among the states. It extends to those activities 


intrastate which so affect interstate commerce, or the exer- 
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ion of the power of Congress over it, as to make regulation 
/f them appropriate means to the attainment of a legitimate 
nd, the effective execution of the granted power to regulate 
nterstate commerce Che power of Congress over inter- 
state commerce is plenary and complete in itself, may be 
exercised to its utmost extent, and acknowledges no limita- 


-- ie 
of state activity can constitutionally 


tions other than are prescribed in the Constitution. . 


follows that no form 


thwart the regulatory power granted by the commerce 


clause to Congress. Hence the reach of that power extends 


to those intrastate activities which in a substantial way 


interfere with or obstruct the exercise of the granted power, 


Tue Cuter Justice takes up “familiar examples of 
Congressional power over commodities inextricably 
ymmingled, some of which are moving interstate and 
some intrastate.” He cites cases for the regulation of 
safety appliances on railroad cars whether moving in- 
erstate or intrastate, the control of intrastate rates of 
1 common carrier which affect adversely federal regula- 
tion of interstate carriers and the regulation by the 
fobacco Inspection Act of tobacco purchased intrastate 


the 


state. He also cites and comments upon that familiar 


ind destined for consumers within and without 
line of cases in which competitive practices wholly intra- 


state may be reached by the Sherman Act because of 
their injurious affect on interstate commerce. He applies 


those cases to the case at bar as follows: 


As the court below recognized, and as seems not to be 
disputed, the marketing of intrastate milk which competes 
with that shipped interstate would tend seriously to break 
down price regulation of the latter. Under the conditions 
prevailing inthe milk industry, as the record shows, the 
unregulated sale of the intrastate milk tends to reduce the 
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sales price received by handlers and the amount which they 
¢ a 


in turn pay to producers. 
Recurring to the dairy company’s contention set forth 
in its answer, he says 
It is no answer to suggest, as does respondent, that the 
federal power to regulate intrastate transactions is limited 
to those who are engaged also in interstate commerce. The 
injury, and hence the power, does not depend upon the 
fortuitous circumstance that the particular person con- 
ducting the intrastate activities is, or is not, also engaged 
in interstate commerce. 
He closes this branch of the opinion as follows: 


We conclude that the national power to regulate the 
price of milk moving interstate into the Chicago, Illinois, 
marketing area, extends to such control over intrastate 
transactions there as is necessary and appropriate to make 
the regulation of the interstate commerce effective; and that 
it includes authority to make like regulations for the market- 
ing of intrastate milk whose sale and competition with the 
interstate milk affects its price structure so as in turn to 
affect adversely the Congressional regulation. 


The next question taken up is whether Congress has 
exercised the challenged authority by the act under 
consideration. He analyzes the argument of the dairy 
company as to the intent of Congress as manifested by 
the act and declares that the answer to that question 
involves an examination of legislative history and upon 
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the conclusion of his discussion of the historical ques- 
tions involved, he says: 
We think it clear that Congress, by the provisions of 
§ 8c(l) conferred upon the Secretary authority to regulate 
the handling of intrastate products which by reason of 
its competition with the handling of the interstate milk so 
affects that commerce as substantially to interfere with its 
regulation by Congress; and that the statute so read is a 
constitutional exercise of the commerce power... . . The 
judgment will be reversed, but as errors assigned below 
have not been passed on there or argued here, the cause 
will be remanded to the Circuit Court of Appeals for 
further proceedings in conformity with this opinion. The 
mandate will issue forthwith. 
The case was argued by Mr. John S. L. Yost for United 
States and by Mr. Alvin E. Stein for Wrightwood Dairy 
Company. 


Railroads—Rights of Way—Oil, Gas and Other Sub- 
surface Minerals 

Grants to a railroad under the general right of way statute of 
March 3, 1875, (18 Stat. 183) do not vest the railroad with a fee, 
but only with a right of user. A railroad may not use any portion 
of the right of way thus granted, for the purpose of drilling 
for or removing subsurface oil or minerals and has no title to 
or interest in the deposits under the right of way. The oil and 
minerals remain the property of the United States. 

Great Northern Railway Company v. U. S., 86 Adv. 
Op. 446; 62 U. S. Sup. Ct. Rep. 529; U. S. Law Week, 
4164. (No. 149, decided Feb. 2, 1942.) 


This action was instituted by the United States to 
enjoin a railway company from drilling for or removing 
gas, oil and other minerals under its right of way 
acquired by the railway’s predecessor under the Act of 
March 3, 1875. The government claimed that the rail- 
road threatened to use the right of way for those pur- 
poses, but that all subsurface minerals belonged to the 
United States. The railroad answered, claiming its 
right to take and use the oil for railroad purposes, and 
for sale. Judgment was rendered in favor of the United 
States on the pleadings and the railroad was enjoined 
from using the right of way for the purposes stated. 


The Circuit Court of Appeals affirmed. Because of 
the importance of the question and an asserted conflict 
with a decision of the Supreme Court of the United 
States, certiorari was granted and the judgments of the 
district and circuit courts were affirmed. Mr. JusTICE 
Murpny delivered the opinion of the Court with an 
analysis of the right of way statute, as to which he says: 


The Act of March 3, 1875, from which petitioner's rights 
stem, clearly grants only an easement, and not a fee. Sec- 
tion | indicates that the right is one of passage since it 
grants “the,” not a, “right of way through the public lands 
of the United States.” Section 2 adds to the conclusion that 
the right granted is one of use and occupancy only, rather 
than the land itself, for it declares that any railroad whose 
right of way passes through a canyon, pass or defile “shall 
not prevent any other railroad company from the use and 
occupancy of said canyon, pass, or defile, for the purposes of 
its road, in common with the road first located.” 
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Section 4 is especially persuasive. It requires the location 
of each right of way to be noted on the plats in the local 
land office, and “thereafter all such lands over which such 
right of way shall pass shall be disposed of subject to such 
right of way.” 
subject to the right of way is wholly inconsistent with the 


This reserved right to dispose of the lands 


grant of a fee. As the court below pointed out, “Apter 

words to indicate the intent to convey an easement would 

be difficult to find.” That this was the precise intent of 

Section 4 is clear from its legislative history. While Section 

4 provides a method for securing the benefits of the Act 

in advance of construction, no adequate reason is advanced 

for believing that it does not illumine the nature of the 
right granted. The Act is to be interpreted as a harmo- 
nious whole. 

Mr. Justice Murpny recognizes that the Right of Way 
Act is to be “liberally construed to carry out its pur- 
poses” but declared that the Act was also subject to the 
other general rule of construction “that any ambiguity 
in a grant is to be resolved favorably to a sovereign 
grantor” and that “ 
in clear and explicit language.” 

On this point, he says: 


nothing passes but what is conveyed 


Plainly there is nothing in the Act which may be char- 
acterized as a “clear and explicit” conveyance of the under- 
lying oil and minerals. The Act was designed to permit the 
construction of railroads through the public lands and thus 
enhance their value and hasten their settlement. The 
achievement of that purpose does not compel a construc- 
tion of the right of way grant as conveying a fee title to the 
land and the underlying minerals; a railroad may be oper- 
ated though its right of way be but an easement. 
Referring to another rule of statutory construction, 

Mr. Justice MurpHy says: 

But we are not limited to the lifeless words of the statute 
and formalistic canons of construction in our search for the 
intent of Congress. The Act was the product of a period, 
and, “courts, in construing a statute, may with propriety 
recur to the history of the times when it was passed.” 
Accordingly the legislative history of this and similar 

acts was reviewed, beginning with the early Congres- 
sional policy of subsidizing railroad construction by 
Mr. JUSTICE 
Murpuy points to “great public disfavor’ incurred by 


lavish grants from the public domain. 


that policy which crystallized in a resolution of the 
House of Representatives on March 1, 1872, declaring 
that subsidies in public land to railroads and other 
corporations ought to be discontinued. His review of 
the legislative history shows that after 1871 outright 
grants of public lands to private railroad companies 
seemed to have been discontinued and that limited 
right of way grants were substituted. Coming then to 
the particular Act under consideration, Mr. Justice 
MURPHY Says: 


The burden of this special legislation moved Congress 
to adopt the general right of way statute now before this 
Court. Since it was a product of the sharp change in Con- 
gressional policy with respect to railroad grants after 1871, 
it is improbable that Congress intended by it to grant more 
than a right of passage, let alone mineral riches. The 


196 


presence in the Act of Section 4, which, as has been pointed 
out above, is so inconsistent with the grant of a fee, strongly 
indicates that Congress was carrying into effect its changed 
policy regarding railroad grants. 
Many cases are cited and notwithstanding some lack of 
harmony in them it is said that Congress has interpreted 
the Act of 1875 “as conveying but an easement” and on 
this point the following conclusion is stated: 

That petitioner has only an easement in its rights of way 
acquired under the Act of 1875 is therefore clear from th 
language of the Act, its legislative history, its early ad 
ministrative interpretation and the construction placed 
upon it by Congress in subsequent enactments. 

The railroad had based part of its argument on cases 
in which the right of way had been termed a “limited” 
or “base” or “qualified” fee and on the use of those 
expressions it was claimed that the right to the under- 
lying oil passed with the grant of that sort of a fee. 
The cases cited in support of that position were ex- 
amined and distinguished. On this branch of the case, 
Mr. Justice MuRPHYy says: 

Since petitioner's right of way is but an easement, it has 
no right to the underlying oil and minerals. This result 
does not freeze the oil and minerals in place. Petitioner is 
free to develop them under a lease executed pursuant to the 
Act of May 21, 1930, 46 Stat. 373. 

Mr. Justice Roperts and Mr. JusTICE JACKSON took 
no part in the consideration or decision of the case. 

The case was argued by Mr. F. G. Dorety for the 
railway and by Mr. Vernon L. Wilkinson for the United 
States. 


Motor Carriers Act of 1935—Certificates 
and Permits Grantable under 
“Grandfather” Clause 


Under Section 209(a) of the Motor Carriers Act of 1935 
multiple permits or certificates cannot be granted in succession 
to a single transportation service established on, and in opera- 
tion since, the test date fixed by the Act. Consequently, no 
permit or certificate should be granted to an operator who on 
and after the test date had operated his vehicles and equipment 
in the service of another carrier who held himself out to the 
public, and was operating, as a common carrier by motor 
vehicle. 


U. S. v. Rosenblum Truck Lines, Inc., 86 Adv. Op. 
387; 62 Sup. Ct. Rep. 445; U. S. Law Week, 4148. (Nos. 
52 and 53, decided January 19, 1942). 

Lubetich v. U. S., 86 Adv. Op. 391; 62 Sup. Ct. Rep. 
449; U. S. Law Week, 4131. (No. 322, decided January 
19, 1942.) | 


These direct appeals from a specially constituted 
District Court of three judges, involve the validity of 
an order of the Interstate Commerce Commission. The 
order denied the appellees’ separate applications under 
the “grandfather clause” of Section 209 (a) of the Motor 
Carrier Act of 1935, for permit authorizing them to 
operate as contract carriers by motor vehicle. 

1935, and until 
February, 1936, the appellees and their predecessors 


Prior to the critical date, July 1, 


hauled only for common carriers by motor vehicle, in 
each case principally for a single common carrier, be- 
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en St. Louis and Chicago, for which they were paid 
a lump sum on dock to dock movements. After Febru- 

y, 1936, the appellees ceased hauling for the common 

rriers and began hauling in their own right. 

[he Commission found that the appellees’ equip- 
ment, prior to February, 1936, was operated solely under 
control of the common carriers, and concluded that 
those operations did not qualify the appellees to a 
certificate or permit under the “grandfather clause.” 

(he District Court set aside the order, taking the 

ew that the appellees were bona fide operators as 

yntract carriers on July 1, 1935, and that there was 
no substantial evidence to support the order. The Su- 
preme Court reversed the ruling of the District Court. 


Mr. Justice Murpny delivered the opinion. 
He found it to decide the question 


hether there was substantial evidence to support the 


unnecessary 


mnclusion of the Commission, because the evidence 
clearly showed that on the critical date and until 
February, 1936, the appellees helped the common car- 
iers move their overflow freight and, as to each job, 
vere an integral part of a single common carrier service 
fered to the public by the carrier for whom they 
hauled. 

The proper construction of the statute is found to 


reclude multiple “grandfather” rights on the basis 


f a single transportation service. In explanation of 


this view, the opinion declares: 


We think it clear that Congress did not intend to grant 
multiple “grandfather” rights on the basis of a single trans- 
portation service. Presumably the common carriers which 
appellees served were entitled to common carrier “grand- 
father” rights over the entire line. It was the common 
carriers who offered the complete transportation service 
to the general public and the shipper. To hold that 
appellees, who performed part of that complete trans- 
portation service for those common carriers under agree- 
ments with them, acquired contract carrier “grandfather” 
rights over the same line entitling them also to serve the 
public is to ascribe to Congress an intent incompatible 
with its purpose of regulation. The result would be to 
create in this case two services offering transportation to 
the public when there had been only one on the “grand- 


father” date, without allowing the Commission to deter- 
mine if the additional service was in the public interest. 
And, instances can readily be imagined where a single 
common carrier might utilize the services of several 


operators such as appellees. Automatically to grant con- 
tract carrier rights to such operators might result in such 
a wholesale distribution of permits as would defeat the 


very purpose of federal regulation. 


No. 322 involved motor carrier services by the appel- 
lant for common carriers, under arrangements similar 
to those described in No. 52, except that the applicant 
sought from the Commission a certificate as a common 
carrier, or, in the alternative, a permit to operate as a 
contract carrier. On the authority of the decision in No. 
52, the ruling of the District Court, supporting the 


Commission’s denial of the application, was affirmed 
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by the Supreme Court in a brief opinion by Mr. JusTIcE 
MuRPHY. 

Mr. Justice Rosperts took no part in these cases. 

Nos. 52 and 53 were argued by Mr. Frank Coleman 
for the appellants, and by Mr. Gus O. Nations for the 
appellees. 

No. 322 was argued by Mr. Albert E. Stephan for the 
appellant, and by Mr. Frank Coleman for the appellees. 


International Law 
Effect of Recognition of Soviet Government— 
Litvinov Assignment 


Under the Litvinov Assignment to the United States of claims 
due to the Soviet Government as the successor of prior Russian 
Governments, the United States is entitled to possession of funds 
remaining in the hands of the First Russian Insurance Co., a 
corporation of the former Russian Empire, predecessor of the 
Soviet Government, now in the hands of the New York Superin- 
tendent of Insurance, said funds being the balance remaining 
after payment of domestic creditors. The recognition of the 
Soviet Government and the acceptance of the Litvinov Assign- 
ment, incidental thereto, constitute a national policy which over- 
rides rules of property law established in New York inconsistent 
with the national policy. 


United States v. Pink, 86 Adv. Op. 459; 62 Sup. Ct. 
Rep. 552; U. S. Law Week, 4171. (No. 42, decided Feb- 
ruary 2, 1942.) 

This case involves questions as to the right of the 
United States to assets of a Russian corporation under 
the Litvinov Assignment of November 6, 1933, to the 
President. The questions were raised in an action 
brought by the United States in a state court of New 
York to recover assets of the New York Branch of the 
First Russian Insurance Co., which remained in the 
hands of the respondent, Superintendent of Insurance, 
after payment of all domestic creditors. 

After the filing of the complaint and the answer, a 
motion was made by the respondent to dismiss the 
complaint and to award summary judgment for the re- 
spondent. This motion was granted and it was affirmed 
by the Appellate Courts of New York. On certiorari, 
the judgment was reversed by the Supreme Court in 
an opinion by Mr. Justice DoucLas. 

His opinion recites the material allegations of the 
complaint from which it appears that the First Russian 
Insurance Co., organized under the laws of the former 
Empire of Russia, established a New York Branch in 
1907, depositing assets with the Superintendent of 
Insurance there to secure payment of claims. By 
proceedings taken in 1918 and 1919, the Russian 
Government nationalized the insurance business and 
all property of all Russian insurance companies and 
discharged and cancelled the debts of such companies 
and the rights of shareholders in the property. 

The New York Branch continued to do business un- 
til 1925 when the respondent took over its assets for 
liquidation. Later, all claims of domestic creditors, 
that is, claims arising out of the business of the New 
York Branch, were paid by the respondent leaving a 
balance of more than $1,000,000, in his hands. In 1931, 
the Court of Appeals directed payment of the balance 
to satisfy foreign creditors who had filed attachment 
prior to the liquidation proceeding and all claims filed 
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prior to the entry of the order on remittitur of that 
court, and any surplus to the directors of the company. 
Some payments were made but a stay was later granted 
pending disposition of the claim of the United States. 

On November 16, 1933, the United States recognized 
the Soviet Government, and incidental thereto, accepted 
the Litvinov Assignment of certain claims. This As- 
signment stated that the Soviet Government would not 
take any steps to enforce any court decisions or initiate 
new litigation for amounts due it as the successor of 
previous Russian Governments and for the claim of the 
Russian Volunteer Fleet and recited further that: “It 
does hereby release and assign all such amounts to the 
Government of the United States, the Government of 
the Union of Soviet Socialist Republics to be duly 
notified in each case of any amount realized by the 
Government of the United States from such release and 
assignment.” 


The President accepted the Assignment and under- 
took to notify the Soviet Government of amounts 
realized thereunder. The Government’s complaint 
prayed that the United States be adjudged the sole and 
exclusive owner and entitled to immediate possession of 
the entire fund. 


The respondent’s answer denied the allegations of the 
complaint that title to the fund had passed to the United 
States. It also set up affirmative defenses; particularly 
that the Russian nationalization decrees had no effect 
on property not actually taken into possession by the 
Russian Government prior to May 22, 1922; that under 
the Russian law the decrees had no extraterritorial 
effect; that the decrees, if given effect would be uncon- 
stitutional and contrary to the public policy of the 
United States and of New York; and finally, that the 
United States, under the Assignment, acted merely as a 
collection agency and hence could not assert title to the 
funds. 

The answer was filed in March, 1938. In April, 1939, 
the New York Court of Appeals decided Moscow Fire 
Ins. Co. v. Bank of New York & Trust Co., 280 N.Y. 
286, which was later affirmed in the Supreme Court in 
309 U.S. 624, by an equally divided court. It was upon 
the authority of the Moscow case that the state courts 
dismissed the complaint in the instant case. However, 
the Moscow case is found to be not controlling here, 
first because it is not res judicata by reason of the pres- 
ence of different parties; and secondly, because lack of 
a majority in the Supreme Court prevents it from being 
authoritative in later cases. 

The opinion then addresses itself to the question 
whether the Russian decrees of nationalization had 
extraterritorial effect. This is found to be a federal 
question, subject to independent review by the Supreme 
Court. On consideration of the evidence, and especially 
of a declaration by the Soviet Commissariat of Justice, 
the conclusion is reached that the intended effect of the 
Russian decrees was to embrace the New York assets of 
the First Russian Insurance Co. 


198 


This conclusion logically required consideration of 
the question whether the intended extraterritorial effec 
of the Russian decrees should be recognized in New 
York. The decision in the Moscow case is accepted as 
unequivocal that under New York law the confiscatory 
decrees do not affect property claimed there. However, 
Mr. Justice Douc-as finds, relying largely on the author. 
ity of U. S. v. Belmont, 301 U. S. 324, that the national 
policy implemented by the recognition of the Russian 
Soviet Government and the incidental Assignment is 
controlling over any conflicting local policy of the State. 
In this connection, he says: 


The New York Court of Appeals in the Moscow case 
(280 N.Y. 309) distinguished the Belmont case on the 
ground that it was decided on the sufficiency of the plead 
ings, the demurrer to the complaint admitting that under 
the Russian decree the property was confiscated by the 
Russian Government and then transferred to the United 
States under the Litvinov Assignment. But, as we have 
seen, the Russian decree in question was intended to have 
an extraterritorial effect and to embrace funds of the kind 
which are here involved. Nor can there be any serious 
doubt that claims of the kind here in question were in 
cluded in the Litvinov Assignment. It is broad and 
inclusive. It should be interpreted consonantly with the 
purpose of the compact to eliminate all possible sources of 
friction between these two great nations. . . . Strict construc 
tion would run counter to that national policy. For, as 
we shall see, the existence of unpaid claims against Russia 
and its nationals which were held in this country and 
which the Litvinov Assignment was intended to secure, 
had long been one impediment to resumption of friendly 
relations between these two great powers. 

The holding in the Belmont case is therefore determina- 
tive of the present controversy unless the stake of the 
foreign creditors in this liquidation proceeding and the 
provision which New York has provided for their pro- 
tection call for a different result. 


An examination is then made to determine whethe 
the instant case can be distinguished from the Belmont 
case. The respondents argued that the rights of foreign 
creditors to the funds had been vested in them by virtue 
of the decree of the New York Court of Appeals direct- 
ing payment to them, and argued that to deprive them 
of those rights would violate the Fifth Amendment. 
This argument the Court rejects, emphasizing that the 
controversy does not concern the rights of local creditors 
but is between the United States and creditors of a 
Russian corporation who presumably are not citizens 
of the United States and whose claims did not arise out 
of transactions with the New York Branch. The inter- 
national significance of settling these claims is stressed 
in reaching the conclusion that the national policy 
overrides the policy of the law adopted in New York. 
In this connection, Mr. Justice DoucLas says in part: 

If the President had the power to determine the policy 
which was to govern the question of recognition, then the 

Fifth Amendment does not stand in the way of giving 

full force and effect to the Litvinov Assignment. To be 

sure, aliens as well as citizens are entitled to the protection 
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f the Fifth Amendment. . . . A State is not precluded, 
owever, by the Fourteenth Amendment from according 
riority to local creditors as against creditors who are 
nationals of foreign countries and whose claims arose 
broad. . . . By the same token, the Federal Govern- 
ment is not barred by the Fifth Amendment from securing 
for itself and our nationals priority against such creditors. 
And it matters not that the procedure adopted by the 
Federal Government is globular and involves a regrouping 
o Constitutional reason why this 


f assets. There is 1 
Government need act as the collection agent for nationals 
of other countries when it takes steps to protect itself 
or its own nationals on external debts. There is no reason 
why it may not through such devices as the Litvinov 
Assignment make itself and its nationals whole from assets 
here before it permits such assets to go abroad in satisfac- 
tion of claims of aliens made elsewhere and not incurred 
in connection with business conducted in this country. 
The fact that New York has marshaled the claims of the 
foreign creditors here involved and authorized their pay- 
ment does not give them immunity from that general rule. 

If the priority had been accorded American claims by 
treaty with Russia, there would be no doubt as to its 
validity. . . . The same result obtains here. The powers 
of the President in the conduct of foreign relations in- 
cluded the power, without consent of the Senate, to de- 
termine the public policy of the United States with 
respect to the Russian nationalization decrees. “What 
government is to be regarded here as representative of a 
foreign soverign state is a political rather than a judicial 
question, and is to be determined by the political depart- 
ment of the government.” ... That authority is not 
limited to a determination of the government to be recog- 
nized. It includes the power to determine the policy 
which is to govern the question of recognition. Objections 
to the underlying policy as well as objections to recogni- 
tion are to be addressed to the political department and 
not to the courts. . . . As we have noted, this Court in 
the Belmont case recognized that the Litvinov Assignment 
was an international compact which did not require the 
participation of the Senate. It stated ...: “There are 
many such compacts, of which a protocol, a modus vivendi, 
a postal convention, and agreements like that now under 
consideration are illustrations.” . . . Recognition is not 
always absolute; it is sometimes conditional. . . . Power 
to remove such obstacles to full recognition as settlement 
of claims of our nationals . . . certainly is a modest 
implied power of the President who is the “sole organ of 
the federal government in the field of international rela- 
tions.” . . . Effectiveness in handling the delicate prob- 
lems of foreign relations requires no less. Unless such a 
power exists, the power of recognition might be thwarted 
or seriously diluted. No such obstacle can be placed in 
the way of rehabilitation of relations between this country 
and another nation, unless the historic conception of the 
powers and responsibilities of the President in the conduct 
of foreign affairs . . . is to be drastically revised. It was 
the judgment of the political department that full recog- 
nition of the Soviet Government required the settlement 
of all outstanding problems including the claims of our 
nationals. Recognition and the Litvinov Assignment were 
interdependent. We would usurp the executive function 
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if we held that that decision was not final and conclusive 
in the courts. 


The action of New York in this case amounts in sub- 
stance to a rejection of a part of the policy underlying 
recognition by this nation of Soviet Russia. Such power 
is not accorded a State in our constitutional system. To 
permit it would be to sanction a dangerous invasion of 
federal authority. For it would “imperil the amicable 
relations between governments and vex the peace of na- 
tions” . . . It would tend to disturb that equilibrium in 
our foreign relations which the political departments of 
our national government had diligently endeavored to 
establish. 

We repeat that there are limitations on the sovereignty 
of the States. No State can rewrite our foreign policy to 
conform to its own domestic policies. Power over external 
affairs is not shared by the States; it is vested in the national 
government exclusively. It need not be so exercised as 
to conform to state laws or state policies whether they be 
expressed in constitutions, statutes, or judicial decrees. 
And the policies of the States become wholly irrelevant to 
judicial inquiry, when the United States, acting within its 
constitutional sphere, seeks enforcement of its foreign 
policy in the courts. 

In conclusion, the opinion states the express holdings 
of the Court, as follows: 

We hold that the right to the funds or property in 
question became vested in the Soviet Government as the 
successor to the First Russian Insurance Co.; that this 
right has passed to the United States under the Litvinov 
Assignment; and that the United States is entitled to the 
property as against the corporation and the foreign 
creditors. 

Mr. Cuter Justice STONE delivered a dissenting opin- 
ion in which Mr. Justice Rosperts concurred. 


In the dissenting opinion, the position is taken that 
the views expressed in the Belmont case were obiter 
dicta so far as the controlling questions here are con- 
cerned. It is stated further that the only questions be- 
fore the Court are whether New York has constitutional 
authority to adopt its own rules of law defining rights 
in property located in New York, and if so, whether that 
authority has been curtailed by the exercise of superior 
federal power through recognition of the Soviet Gov- 
ernment and acceptance of the Assignment. 

As to the first question, numerous cases are cited in a 
discussion of the problem, and the conclusion is reached 
that: 

It is plain that under New York law the claimants in 
this case, both creditors and those asserting rights of the 
insurance company, have enforcible rights with respect to 
the property located there which have been recognized 
though not created by the judgments of its courts. The 
conclusion is inescapable that had. there been no assign- 
ment and this suit had been maintained by the Soviet 
Government subsequent to recognition, or by a private 
individual claiming under an assignment from it, the 
decision of the New York court would have presented no 
question reviewable here. 
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Attention is then directed to the question whether 
the circumstances in the present case that the Russian 
decrees preceded recognition and that the Assignment 
was to the United States, called for any different result. 
It is observed that if they do “then recognition and the 
Assignment have operated to give the United States 
rights which its assignor did not have. They have com- 
pelled the state to surrender its own rules of law applica- 
ble to property within its limits, and to substitute rules 
of Russian law for them.” 

In development of his position that nothing is shown 
in the Assignment or the act of recognition to place the 
United States in a better position with respect to the 
asserted claim than the Soviet Government, Mr. CHIEF 
Justice STONE says: 

Recognition, like treaty making, is a political act and 
both may be upon terms and conditions. But that fact 
no more forecloses this Court, where it is called upon to 
adjudicate private rights, from inquiry as to what those 
terms and conditions are than it precludes, in like cir- 
cumstances, a court’s ascertaining the true scope and mean- 
ing of a treaty. Of course the national power may by 
appropriate constitutional means override the power of 
states and the rights of individuals. But without collision 
between them there is no such loss of power or impairment 
of rights, and it cannot be known whether state law and 
private rights collide with political acts expressed in 
treaties or executive agreements until their respective 

boundaries are defined. 

It would seem therefore that in deciding this case some 
inquiry should have been made to ascertain what public 
policy or binding rule of conduct with respect to state 
power and individual rights has been proclaimed by the 
recognition of the Soviet Government and the assignment 
of its claims to the United States. The mere act of recog- 
nition and the bare transfer of the claims of the Soviet 
Government to the United States can of themselves hardly 
be taken to have any such effect, and they can be regarded as 
intended to do so only if that purpose is made evident by 
their terms, read in the light of diplomatic exchanges 
between the two 
circumstances. 


countries and of the _ surrounding 

Even when courts deal with the language of diplomacy, 
some foundation must be laid for inferring an obligation 
where previously there was none, and some expression 
must be found in the conduct of foreign relations which 
fairly indicates an intention to assume it. Otherwise courts 
rather than the executive may shape and define foreign 
policy which the executive has not adopted. 

We are not pointed to anything on the face of the 
documents or in the diplomatic correspondence which 
even suggests that the United States was to be placed in 
a better position with respect to the claim which it now 
asserts, than was the Soviet Government and nationals. 
Nor is there any intimation in them that recognition was 
to give to prior public acts of the Soviet Government any 
greater extraterritorial effect tlian attaches to such acts 
occurring after recognition—acts which by the common 
understanding of English and American courts are ordi- 
narily deemed to be without extraterritorial force, and 
which in any event have never before been considered to 
restrict the power of the states to apply their own rules 
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of law to foreign owned property within their territory. 

Mr. JUSTICE FRANKFURTER delivered a separate opin- 
ion concurring with Mr. Justice DouG as. 

Mr. Justice Reep and Mr. JusTIcE JACKSON did not 
participate in this case. 

The case was argued by Mr. Charles Fahy, Solicitor 
General, for the petitioner, and by Mr. Alfred C. Ben- 
nett for the respondent. 


Income Taxes—Basis of Computing—Gain or 
Loss—Reorganizations 


Where a creditor’s committee bought all the property of a 
bankrupt corporation pursuant to a plan of reorganization, 
with the aid of a bankruptcy court, and a new corporation was 
formed pursuant to the plan, which acquired the property by 
issuing its stock in satisfaction of creditors’ claims, the trans- 
action constituted a “reorganization” within the meaning of 
Section 112(i)(1)(A) of the Revenue Act of 1928, and the 
assets are to be treated as having the same basis that they had 
in the hands of the old corporation in computing allowances 
for depreciation and depletion. 

Helvering v. Alabama Asphaltic Limestone Co., 86 
Adv. Op. 504; 62 Sup. Ct. Rep. 540; U. S. Law Week, 
4166. (No. 328, decided February 2, 1942.) 

Palm Springs Holding Corp. v. Commissioner of Int. 
Rev., 86 Adv. Op. 507; 62 Sup. Ct. Rep. 544; U. S. Law 
Week, 4168. (No. 503, decided February 2, 1942.) 

Bondholders Committee v. Commissioner of Int. Rev., 
86 Adv. Op. 509; 62 Sup. Ct. Rep. 537; U. S. Law Week, 
4170. (Nos. 128 and 129, decided February 2, 1942.) 

Helvering v. Southwest Consolidated Corporation, 
86 Adv. Op. 512; 62 Sup. Ct. Rep. 546; U. S. Law Week, 
4168. (No. 286, decided February 2, 1942.) 

These four cases involve the application of provi- 
sions of the Revenue Acts relating to reorganizations. 

In No. 328, the respondent, Alabama Asphaltic Lime 
stone Co., acquired all the assets of Alabama Rock 
Asphalt, Inc., in 1931 pursuant to a reorganization plan 
with the aid of a bankruptcy court. In computing de- 
preciation and depletion allowances for 1934, the com- 
pany treated its assets as having the same basis as they 
had in the hands of the old corporation. The Com- 
missioner determined a deficiency, computed on the 
price paid at the bankruptcy sale. The Board of Tax 
Appeals rejected the Commissioner’s position, and the 
Court of Appeals affirmed the Board. 

On certiorari, the latter ruling was affirmed by the 
Supreme Court in an opinion by Mr. Justice DouGLas. 
The question turns on the part of Section 112(i)(1) of 
the Revenue Act of 1928 “The 
‘reorganization’ means (a) a merger or consolidation 


which reads: term 
(including the acquisition by one corporation of 
substantially all another 


ation. ...)” 


the properties of corpor- 

It appeared that the old corporation was a subsidiary 
of another corporation, which was in receivership in 
1929. Stockholders of the parent had financed the old 
corporation, taking unsecured notes. Some of the note- 
holders refused to take stock for their claims, and a 
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ditor’s committee was formed and a plan of reorgan- 
ion was proposed to which all assented, except two. 
it called for the creation of a new corporation to ac- 
uire all the assets of the old one, and stock in the new 

s to be issued to satisfy claims. Involuntary bank- 

ptcy proceedings were instituted resulting in a public 
sale to the committee on a bid of $150,000. The ap- 
assets was $155,000 and obligations 


$793,000 were 


raised value of the 


re about $838,000 of which about 


videnced by the notes 

rhe sale price was paid by $15,000 cash and by the 
editor’s agreement to accept stock in the new cor- 
oration. The respondent was then formed and it 
acquired all the assets of the bankrupt. It does not 
appear whether the acquisition was directly from the 
bankrupt on an assignment of the bid or from the 
Committee. 

The noteholders received over 95% of the stock, and 
non-assenting creditors were paid cash. 

Mr. Justice Douc tas first discusses the “continuity 
there was a 
the old stock- 


of interest’ theory, and concludes that 


breach in the continuity of interest of 
holders. The Court 
terial that the transfer shifted the ownership of the 
equity from the stockholders to the creditors of the old 


corporation, since the latter had effective command over 


holds, however, that it is imma- 


the property from thi date of the institution of the 
bankruptcy proceedings In development of this basis 
for the Court’s decision, Mr. Justice DOUGLAS states: 


We conclude, however, that it is immaterial that the 
transfer shifted the ownership of the equity in the prop- 
erty from the stockholders to the creditors of the old 
interest was 


corporation Plainly the old continuity of 


broken. Technically that did not occur in this proceeding 
until the judicial sale took place. For practical purposes, 
however, it took place not later than the time when the 
creditors took steps to enforce their demands against their 
insolvent debtor. In this case, that was the date of the 
institution of bankruptcy proceedings. From that time 
on they had effective command over the disposition of the 
property. The full priority rule of Northern Pacific R. 
Co. v. Boyd, 228 U.S. 482, applies to proc eedings in bank- 
ruptcy as well as to equity receiverships. Case v. Los 
Angeles Lumber Products Co., 308 U.S. 106. It gives credi- 
tors, whether secured or unsecured, the right to exclude 
stockholders entirely from the reorganization plan when 
the debtor is insolvent . When the equity owners are 
excluded and the old creditors become the stockholders 
of the new corporation, it conforms to realities to date 
their equity ownership from the time when they invoked 
the processes of the law to enforce their rights of full 
priority. At that time they stepped into the shoes of the 
old stockholders. The sale “did nothing but recognize 


officially what had before been true in fact.” 


That conclusion involves no conflict with the principle 
of the Le Tulle case 
company plainly is not the equivalent of a proprietary 


A bondholder interest in a solvent 


interest, even though upon default the bondholders could 
retake the property transferred. The mere possibility of 
a proprietary interest is of course not its equivalent. But 
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the determinative and controlling factors of the debtor's 
insolvency and an effective command by the creditors over 
the property were absent in the Le Tulle case. 

Nor are there“any other considerations which prevent 
this transaction from qualifying as a “reorganization” 
within the meaning of the Act. The Pinellas case makes 
plain that “merger” and “consolidation” as used in the 
Act include transactions which “are beyond the ordinary 
and commonly accepted meaning of those words.” 
Insolvency reorganizations are within the family of finan 
cial readjustments embraced in those terms as used in 
this particular statute. Some contention, however, is made 
that this transaction did not meet the statutory standard 
because the properties acquired by the new corporation 
belonged at that time to the committee and not to the old 
corporation. That is true. Yet the separate steps were 

integrated parts of a single scheme. Transitory phases of 
an arrangement frequently are disregarded under these 
sections of the revenue acts where they add nothing of 
substance to the complete affair. . . . Here they were no 
more than intermediate procedural devices utilized to 
enable the new corporation to acquire all the assets of the 
old one pursuant to a single reorganization plan. 

In No. 503 a question was raised as to whether the 
transaction was a “reorganization” within the meaning 
of Section 112(i)(1)(A) of the Revenue Act of 1932, 
which is the same as the provision in the Act of 1928 
involved in No. 328. This was also an insolvency reor- 
ganization although a different procedure was employed 
to accomplish it. Here the new corporation acquired 
the assets directly at Trustee’s and foreclosure sales. 

The opinion of the Court by Mr. Justice DouGLas 
states that the transaction here fits the literal language 
of the statute, and that the legal procedure employed by 
creditors is not material. The Alabama Asphaltic 
Limestone case is found to be controlling here. Since 
the creditors, upon the insolvency, took steps to obtain 
effective over the property, they then 
acquired the equivalent of the proprietary interest of 
the old equity owner and the continuity of interest test 
is found to be satisfied. 


command 


Nos. 128 and 129 involve a like definition of “reor- 
ganization” under the Revenue Act of 1932. There 
also the issuer of bonds, (Marlborough Investment Co.) 
had become insolvent, and a bondholder’s committee 
bid in the property at a foreclosure sale and a new cor- 
poration formed for the purpose acquired the property 
in exchange for stock issued to the bondholders assent- 
ing to the plan. 

This the Supreme Court says would have been a 
“reorganization” under Section 112(i)(1), except for the 
fact that the corporation which had issued the bonds 
had conveyed the property to others several years before 
the insolvency proceedings. Mr. Justice DOUGLAS says: 

In view of these circumstances there was no “reorgani- 
zation” within the meaning of Section 112(i)(1). The 
parenthetical part of clause A which is relevant here 
covers “the acquisition by one corporation” of substan- 
tially all of the properties “of another corporation.” 

Clause B covers certain transfers “by a corporation” of 
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all or a part of its assets “to another corporation” where 

the transferor or its stockholders continue in control. 

These were not “properties” of Marlborough Investment 

Co. It had long since ceased to own them. It was not 

the “transferor.” 

In No. 286 the question was whether the transaction 
in question qualified as a “reorganization” under Sec- 
tion 112(g)(1) of the Revenue Act of 1934. The statu- 
tory definition reads: 

(1) The term “reorganization”” means (A) a statutory 
merger or consolidation, or (B) the acquisition by one 
corporation in exchange solely for all or a part of its 
voting stock: of at least 80 per centum of the voting stock 
and at least 80 per centum of the total number of shares 
of all other classes of stock of another corporation; or of 
substantially all the properties of another corporation, or 
(C) a transfer by a corporation of all or a part of its assets 
to another corporation if immediately after the transfer 
the transferor or its stockholders or both are in control of 
the corporation to which the assets are transferred, or 
(D) a recapitalization, or (E) a mere change in identity, 
form, or place of organization, however effected. 

The Supreme Court, in an opinion by Mr. JUSTICE 
Douc.tas, says that under the statute in the Alabama 
Asphaltic Limestone case, the transaction here would 
have been a “reorganization,” because “the creditors 
of the old company had acquired the entire proprietary 
interest of the old stockholders.” However, clause B 
of Section 112(g)(1) of the 1934 Act effects an important 
change as to transactions whereby one corporation 
acquires substantially all the assets of another. The 
assets of the transferor must be acquired in exchange 
“solely” for “voting stock” of the transferee. In the 
instant case the assets were acquired not solely for the 
transferee’s stock, but for: (1) cash; (2) warrants to 
purchase stock of the transferee; and (3) common voting 
stock of the transferee. 

As to the effect of this statutory change to differenti- 
ate this case from that considered in No. 328, the 
opinion states: 

But clause B of Section 112(g) (1) of the 1934 Act effects 

an important change as respects transactions whereby one 

corporation acquires substantially all of the assets of 
The continuity of interest test is made 
. Congress has provided that the assets 


another. 
much stricter. 
of the transferor corporation must be acquired in exchange 
“solely” for “voting stock” of the transferee. “Solely” 
leaves no leeway. Voting stock plus some other consider- 
ation does not meet the statutory requirement. . . . Con- 
gress, however, in 1939 amended clause B of Section 112 (g) 
(1) by adding, “but in determining whether the exchange is 
solely for voting stock the assumption by the acquiring 
corporation of a liability of the other, or the fact that 
property acquired is subject to a liability, shall be disre- 
garded.” That amendment was made to avoid the 
consequences of United States v. Hendler, 303 U.S. 564. 
. And it was made retroactive so as to include the 
1934 Act. . . . But with that exception, the requirements 
of Section 112(g)(1)(B) are not met if properties are ac- 
quired in exchange for a consideration other than, or 
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in addition to, voting stock. Under that test this trans. 

action fails to qualify as a “reorganization” under clause B. 

The opinion also considers whether the transaction 
can qualify under clause C and clause D and concludes 
that it cannot. 

Mr. Justice Roserts did not participate in these 
cases. 

No. 328 was argued by Mr. Assistant Attorney Genera] 
Clark for the petitioner and by Mr. J. A. O’Callaghan 
for the respondent. 

No. 503 was argued by Mr. John E. Hughes for the 
petitioner and by Mr. Assistant Attorney General Clark 
for the respondent. 

Nos. 128 and 129 were argued by Mr. William Z. 
Kerr for the petitioners, and by Mr. Assistant Attorney 
General Clark for the respondent. 

No. 286 was argued by Mr. Assistant Attorney Gen- 
eral Clark for the petitioner and by Mr. A. Chauncey 
Newlin for the respondent. 


Legislation—Relationship of Federal and State 
Governments—Renovated Butter Act 


The inspection by the Secretary of Agriculture under Federal 
Law of Packing stock butter, in interstate commerce, and used 
in the manufacture of process butter excludes the states from 
inspecting or seizing packing stock butter, in interstate commerce, 
out of which renovated butter to be sold in interstate commerce 
is manufactured. 


Cloverleaf Butter Company v. Commissioner of Agri- 
culture, State of Ala. 86 Adv. Op. 486; 62 Sup. Ct. Rep. 
491; U.S. Law Week 4182. (No. 28, decided February 2, 
1942.) 

Certiorari was granted in this case to review decisions 
of the lower Federal courts dismissing for failure to state 
a cause of action, a complaint by a manufacturer of 
process or renovated butter from packing stock butter 
seeking to enjoin Alabama officials from activities under 
Alabama law of inspecting plants, raw materials used 
in butter manufacture and of seizing packing stock 
butter which did not comply with standards of whole- 
someness. The Alabama manufacturer shipped a large 
part of its finished renovated butter to other states, and 
obtained some of its raw material packing stock butter, 
part of which was seized by the Alabama officials, from 
states outside Alabama. 

The opinion of the Supreme Court by Mr. JusTICE 
REED sums up the controversy in the following language: 

The controversy comes to this. The federal law requires, 

. “a rigid sanitary inspection . of all factories and 
storehouses where process or renovated butter is manu- 
factured, packed, or prepared for market, and of the 
products thereof and materials going into the manufacture 
of the same,” i.e., packing stock butter. But as we have 
seen, the Secretary of Agriculture of the United States 
cannot condemn the packing stock butter. The com- 
missioner of agriculture and industries of Alabama claims 
authority under the state statute to condemn packing stock 
butter held for renovation. Does the state’s claim interfere 
or conflict with the federal power? 

The opinion concludes that the state’s claim does in- 
terfere with Federal power and therefore that the bill 
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to enjoin was improperly dismissed. It finds that the 
anufacture and distribution in interstate and foreign 
commerce of process and renovated butter is a substan- 
| industry which, because of its multi-state activity 
nnot be effectively regulated by isolated competing 
states, and that Congress undertook to regulate the 
roduction in order that the commodity might be free 
of ingredients deleterious to health, leaving the states 
free to act only on packing stock supplies prior to the 
me of their delivery to the manufacturer, and to 
regulate intrastate sales of the finished product, as 
distinguished from material definitely marked for com- 
merce by acquisition of the manufacturer which thus 
passed into the domain of Federal control, It points out 
that the Federal legislation provided explicitly for 
Federal inspection and for confiscation of the finished 
product under certain conditions that might be dis- 
covered only by delicate tests or an observation of the 
use of materials in the process of manufacture, and that 
confiscation by the state of these materials in production 
would nullify Federal discretion over ingredients. 

In answer to the allegation that this conclusion 
hampers an existing harmonious state and Federal rela- 
tion, the opinion says: 

Our duty to deal with contradictory functions of state 
and nation on any occasion and particularly when one or 
the other is challenged by private interests calls for the 
utmost effort to avoid conclusions which interfere with the 
governmental operations of either. Nothing could be more 
fertile for discord, however, than a failure to define the 
boundaries of authority. Clashes may and should be 
minimized by mutual tolerance but they are much less 
likely to happen when each knows the limits of its respon- 
sibility. And, it is only reasonable to assume that the 
theory of denying inconsistent powers to a state is based 
largely upon the benefits to the regulated industry of free- 
dom from inconsistencies. 

Congress hardly intended the intrusion of another author- 
ity during the very preparation of a commodity subjected 
to the continuous surveillance and comprehensive specifica- 
tions of the Department of Agriculture. To uphold the 
power of the State of Alabama to condemn the material in 
the factory while it was under federal observation and 
while federal enforcement deemed it wholesome would not 
only hamper the administration of the federal act but 
would be inconsistent with its requirements. Whether the 
sanction used to enforce the regulation is condemnation 
of the material or the product is not significant. Since there 
was federal regulation of the materials and composition 
of the manufactured article, there could not be similar state 
regulation of the same subject. 

Mr. Cuter Justice STONE, joined by JusTICEs FRANK- 
FURTER, MurpHy and Byrnes dissented. The ground of 
dissent appears in the opening paragraph of the opinion 
in the following language: 

The decision of the Court appears to me to depart radi- 


cally from the salutary principle that Congress, in enacting 
legislation within its constitutional authority, will not be 
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deemed to have intended to strike down a state statute 

designed to protect the health and safety of the public 

unless the state act, in terms or in its practical administra- 
tion, conflicts with the Act of Congress or plainly and 
palpably infringes its policy. 

In concluding that the state act in question does not 
conflict with Congressional policy, the dissent examines 
the legislative history, and finds nothing to indicate 
Congressional purpose “‘to restrict the states’ power over 
the ingredient which Congress did not seek to control; 
or that Congress could have had an object in denying 
the states power to seize the offensive ingredient when 
it left them free to seize the product because it contained 
the ingredient.” 

The dissent also finds that by its terms and administra- 
tion the Alabama statute merely aided and supple- 
mented Federal regulation and policy. 


The basic and identical concern of both governments is 
to protect the consuming public from contaminated butter. 
If the state seizes unfit packing stock, the federal authorities 
are relieved of the necessity of detecting it and of seizing 
the renovated product which it contaminates. In exercis- 
ing the powers conferred on him by the Act, the Secretary 
is not concerned with the quality of packing stock save as 
it is used in making renovated butier. Seizure of it by the 
state at the same time removes all necessity and duty of 
federal inspection, since, in any event, it will never become 
an ingredient of renovated butter. . . . 

The record of administration is not one of belligerency 
and jurisdictional jealousy, but of active and sympathetic 
cooperation between state and federal agencies in effecting 
a common purpose . . . To find in such circumstances an 
intent to restrict state power, not required by the words of 
the statute, is to condemn a working, harmonious federal- 
state relationship for the sake of a sterile and harmful in- 
sistence on exclusive federal power. . . . 

It is one thing for courts in interpreting an Act of 
Congress regulating matters beyond state control to con- 
strue its language with a view to carrying into effect a 
general though unexpressed congressional purpose. It 
is quite another to infer a purpose, which Congress has 
not expressed, to deprive the states of authority which other- 
wise constitutionally belongs to them, over a_ subject 
which Congress has not undertaken to control. Due regard 
for the maintenance of our dual system of government de- 
mands that the courts do not diminish state power by ex- 
travagant inferences regarding what Congress might have 
intended if it had considered the matter, or by reference 
to their own conceptions of a policy which Congress has 
not expressed and is not plainly to be inferred from the 
legislation which it has enacted. Considerations which lead 
us not to favor repeal of statutes by implication, should 
be at least as persuasive when the question is one of the 
nullification of state power by congressional legislation. 
Mr. Justice FRANKFURTER delivered a_ separate 

opinion agreeing with the dissent and adding observa- 
tions on the general bearing of the majority opinion on 
the legislative process. He points out that since 1789 
Federal legislation has been sponsored and drafted by 
appropriate executive agencies, that this is true of the 
renovated butter act, and that the sponsors, in the 
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Department of Agriculture, did not submit legislation, 
as they might have if they wished, to withdraw from the 
states power to condemn unwholesomeness in packing 
stock butter. 

To require the various agencies of the government who 
are the effective authors of legislation like that now before 
us to express clearly and explicitly their purpose in dislodg 
ing constitutional powers of states—if such is their purpose 
—makes for care in draftsmanship and for responsibility in 
legislation. To hold, as do the majority, that paralysis of 
state power is somehow to be found in the vague implica- 
tions of the federal renovated butter enactments, is to 
encourage slipshodness in draftsmanship and irresponsibili- 
ty in legislation. 

aa * > 

The result of this decision is to deny Alabama the power 
to protect the health of its citizens without replacing such 
protection by that of the federal government. The CHIEF 
Justice does well to call attention to the fact that such a 
construction of the Renovated Butter Act gratuitously 
destroys the harmonious cooperation between the nation 
and the states in safeguarding the health of our people. 
If ever there was an intrusion by this Court into a field 
that belongs to Congress and which it has seen fit not to 
enter, this is it. And what is worse, the decision is purely 
destructive legislation—the Court takes power away from the 
states but is of course unable to transfer it to the federal 
government. 

The case was argued on December 9 and 10, 1941, by 
Mr. Erle Pettus and Mr. Horace C. Wilkinson for 
petitioner and by Mr. Charles L. Rowe and Mr. Wil- 
liam H. Loeb for respondents. 


SUMMARIES 


War Risk Insurance—Permanent and Total Disability 

Halliday v. United States, 86 Adv. Op. 393; 62 Sup. 
Ct. Rep. 438; U. S. Law Week 4148, (No. 101, decided 
January 19, 1942). 


Certiorari was granted to determine: (1) whether 
there was insufficient evidence to submit to the jury the 
question of petitioner’s permanent and total disability 
at the time of his discharge from the army on April 2, 
1919; and (2) whether, if the evidence was insufficient, 
under Rule 50(b) of the Rules of Civil Procedure, the 
Circuit Court of Appeals was without power to direct 
the entry of judgment for the government without a 
new trial. 

The petitioner got a verdict and judgment in the 
District Court, but the Circuit Court of Appeals re- 
versed and directed judgment for the government. 

In an opinion by Mr. Justice Byrnes, the Supreme 
Court holds that there was sufficient evidence on which 
to submit the question of disability to the jury. This 
ruling made it unnecessary to pass on the effect of 
Rule 50(b). 

The judgment of the Circuit Court of Appeals was 
reversed, and a remand ordered to permit reinstatement 
of the judgment of the District Court. 
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The case was argued by Mr. R. K. Wise and M; 
Warren E. Miller for the petitioner, and by Mr. Wilbur 
C. Pickett for the respondent. 


Income Taxes—Liability of Corporation for Income 
Tax on Dividends Paid Directly to Its 
Shareholders by Lessee of Its 
Property 


U.S. v. Joliet & Chicago R. R. Co., 86 Adv. Op. 402; 
62 Sup. Ct. Rep. 442; U. S. Law Week, 4159, (No. 151. 
decided January 19, 1942). 

Certiorari was granted to resolve an asserted conflict 
between the decision below and decisions of other fed 
eral courts. 

By a perpetual “lease” without defeasance clause, th 
respondent leased its railroad to the Chicago and Alton 
Ihe lessee agreed, among other things, to guarantee and 
pay a dividend of 7% on 15,000 shares of the lessor’s 
capital stock, and to deposit funds therefor in a depos 
itary to the credit of the stockholders. The dividends 
were to be without deduction for any federal tax and 
the lessee agreed to pay all taxes due the United States 
on account of the dividends. The annual dividend pay- 
ments total $105,000. 

The government asserted that this amount was tax 
able as corporate income of the lessor, and the District 
Court sustained the government’s claim. The Circuit 
Court of Appeals reversed. 

The Supreme Court holds, in an opinion by Mr. 
Justice Douctas, that the dividends are taxable as in 
come to the lessor corporation. 

The judgment of the Circuit Court of Appeals was 
reversed and that of the District Court affirmed. 

Mr. Justice Roserts did not participate. 

The case was argued by Mr. Arnold Raum for the 
petitioner, and by Mr. Arthur D. Welton, Jr. for the 
respondent. 


National Labor Relations Act—Remand of Enforcement 
Proceedings to Board for Additional Evidence 

Southport Petroleum Co. v. NLRB. 86 Adv. Op. 397; 
62 Sup. Ct. Rep. 452; U. S. Law Week 4146. (No. 67, 
decided January 19, 1942.) 

Certiorari here raises the question of the degree of 
discretion which the circuit court of appeals may exer- 
cise in passing upon a motion in a proceeding to enforce 
an order of the National Labor Relations Board, to 
adduce additional evidence before the Board undet 


Q 


§ 10(e) of the National Labor Relations Act. 

The company here had for two years failed to obey 
an order of the Board to reinstate employees, pay back 
pay, and post notices on its Texas City Refinery. It had 
at one time stipulated to obey all except the back pay 
provisions, but had failed to comply with its stipulation. 
After enforcement proceedings were filed, it sought 
leave to adduce evidence that three days after its stipula- 
tion it had distributed its assets to its four stockholders 
as a liquidating dividend and that its Texas refinery 
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had been sold to a new Delaware corporation whose 
ckholders had never been stockholders of the original 
[exas corporation. Its answer later asked dismissal on 
ground that the Texas corporation was dissolved. 

Che opinion of the Court by Mr. Justice JACKSON 

‘ids that the circuit court exercised allowable discre- 
tion in refusing on the ground of immateriality to re- 

and the case for additional evidence. It further points 

it details in the record to show that the company 
sought only delay. 

Che opinion observes that although it is implicit in 
the Board’s order of reinstatement that the employer 
continue operation of the Texas refinery, the question 
whether such operation does in fact continue, is to be 
resolved by the Board on direct resort to it, or by the 
Court if contempt proceedings are instituted. The 
opinion also concludes that the additional evidence is 
immaterial since the order runs against the officers, 
gents, successors and assigns of the company, and there- 
ore is possible of enforcement against those persons, 
egardless of the company’s capacity to perform. Further 
justification for the circuit court’s conclusion is found as 
to the back pay provisions because liability as to some of 
this unquestionably exists. 

Mr. Justice Reep, joined by Mr. CHIEF JUSTICE STONE 
lissented. The dissent finds nothing in the record to 
show that improper steps were taken to secure leave 
io adduce additional evidence. It points out that the 
facilities of the company were presumably sold in good 
faith, and that in that situation a request for remand 
vas proper, since the requirements of the order to 
restore employees to their positions and post notices 
would be impossible for the company to meet. The 
lissent concludes that the motion should have been 
sustained unless the board had agreed to eliminate 
these two requirements. 

Mr. Justice Roserts did not participate. 

Ihe case was argued on January 5, 1942, by Mr. Harry 
Dow for petitioner and by Mr. Robert B. Watts for 
respondent. 


Patents—Infringements, Doctrine of Equivalents— 
Estoppel by Patent Office File Wrapper. 

Exhibit Supply Company v. Ace Patents Corp., 86 
Adv. Op. 453; 62 Sup Ct. Rep. 513; U.S. Law Week 4193. 
(Nos. 154, 155, 156, decided February 2, 1942.) 

Certiorari was granted here to review judgments of the 
Circuit Court of Appeals of the Seventh Circuit holding 
valid and infringed Claim 4 of the Nelson Patent No. 
2,109,678 for a contact switch for ball rolling games. 
Certiorari was granted on a petition challenging only the 
decree of infringement, without contention that the 
patent was invalid for want of invention. The Court 
granted the writ, in the absence of conflict of decisions, 
because of the nature of the questions “together with a 
showing that the industry affected by the patent is 
located in the Seventh Circuit so that litigation in other 
circuits, resulting in conflict of decisions would not be 
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likely to occur.” It was alleged that the assertion of 
infringement was estopped by the file wrapper record 
in the Patent Office and that in any event estoppel could 
be avoided and infringement established only by resort 
to the doctrine of equivalents, which is incompatible 
with statutory requirements for the grant of the patent 
and with the doctrine that the patent claims measure 
the patented invention. 

The opinion of the Court by Mr. Cuter Justice STONE 
sets forth and examines the file wrapper history and 
concludes that of the several devices said to infringe, 
Exhibits 5 and 7 must be deemed to be infringements. 
It holds also that the doctrine of equivalents may not 
be relied upon to establish infringement by the four 
other devices. 

Mr. Justice BLAcK joined by Mr. Justice DoucLas 
dissented on the ground that the patent showed neither 
invention nor discovery and was therefore void, and 
incapable of infringement. The dissent observes that 
failure to assign error on this issue should not be per- 
mitted to foreclose the Court from protecting the public 
interest with which patent law is primarily concerned. 

Mr. Justice Roserts did not participate. 

The case was argued on January 15, 1942, by Mr. 
John H. Sutherland for the petitioners and by Mr. 
Casper W. Ooms for respondent. 


Labor—Norris-LaGuardia Act—Labor Dispute Defined 

Columbia River Packers Association v. Hinton. 86 
Adv. Op. 441; 62 Sup. Ct. Rep. 520; U.S. Law Week 
4190. (No. 142, decided February 2, 1942.) 


Certiorari was granted here to determine whether a 
dispute between packers and fishermen was a labor 
dispute within the meaning of the Norris-LaGuardia 
Act so as to prevent the Court from the issuance of an 
injunction in a suit brought by the packers against the 
fishermen and charging violation of the Sherman Act. 

The opinion of the Court by Mr. Justice BLAck 
concludes that the relationship in issue is not one relat- 
ing to terms or conditions of employment or the asso- 
ciation of persons seeking to arrange terms or conditions 
of employment, but rather is a dispute over the sale of 
commodities, and therefore does not fall within the 
restrictions of the Norris-LaGuardia Act. It points out 
that the respondents, as members and officers of the 
Pacific Coast Fisherman’s Union, represent an organi- 
zation composed of fishermen who own or lease fishing 
boats and carry on their business as independent entre- 
preneurs: uncontrolled by the processors and that its 
collective bargaining activities are in the sale of fish 
caught by its members. The controversy here related 
altogether to the terms of sale and so did not involve a 
labor dispute. 

Mr. Justice Roperts and Mr. Justice Douctas did 
not participate. 

The case was argued on January 12 and 13, 1942, by 
Mr. Jay Bowerman and Mr. Ralph E. Moody for 
petitioner and by Mr. Ben Anderson for respondents. 
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BAR 


The State Bar 
of California 


N war as in peace, lawyers have 
| opportunities for public service 
which place the profession in a posi- 
tion of community and national 
prestige, leadership, and usefulness. 
Under its expanded program of pub- 
lic service, the State Bar of California 
has demonstrated this leadership in 
many fields, among which three are 
of particular significance: 

1. Even under the demands of 
war, the State Bar has maintained 
intact its many peace time projects 
for the improvement of the adminis- 
tration of justice, for professional 
self-discipline, and for the improve- 
ment of legal education and the 
consequent betterment of Bar exam- 
ination procedure. 


The year 1941-42 has already be- 
come one of the most important 
periods in the history of the State 
Bar. With the backing of the Bar 
the legislature at its last session gave 
power to the Judicial Council to re- 
vise the rules of appellate procedure. 
State Bar committees, working with 
the Judicial Council and its drafts- 
men, are working to complete these 
revisions in time for the legislature 
to approve them. A survey of in- 
ferior courts is under way, and the 
State Bar has been instrumental 
through its president in setting into 
operation the new Youth Correction 
Act. This last piece of work is the 
first instance in America of an at- 
tempt to rationalize the work of 
juvenile and youth delinquency and 
follows generally the model act 
drawn up by the American Law 
Institute. 


2. By making the annual conven- 
tion in Yosemite last September a 
forum on “Making Democracy 
Work,” the California lawyers were 
represented to the nation as an im- 
portant, constructive influence on 
American life. In the light of sub- 
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ASSOCIATION NEWS 


sequent events, this “town meeting” 
on the basic issues of democracy has 
had added increments of value with 
The funda- 
mental discussion, for example, by 
Attorney General Biddle on Civil 
Liberties has become an _ historical 


the passage of time. 


document. 


By abandoning the straight lecture 
technique and using the open forum, 
with representatives of typical view- 
points participating on important 





PHILIP H. ANGELL 
President, The State Bar of California 


issues, the convention discussed re- 
cent crends in administrative law, 
labor legislation, anti-monopoly pol- 
icies, priorities, price control, recent 
Supreme Court decisions, simplified 
legal procedure, and the new evi- 
dence code. 


The convention had two broad 
purposes: 1) to inform lawyers on 
recent trends in many fields of law, 
and 2) to arouse widespread interest 
in public policy. The convention 
round-tables used lawyers and lay- 
men of distinction. Among them 
were Walter P. Armstrong, 
president of the American Bar As- 
sociation; General Philip B. Flem- 
ing, then administrator of Wages 


now 


and Hours; Ganson Purcell, chai) 
man of the Securities and Exchang: 
Commission; Thurman Arnold, then 
chief of the Antitrust Division of the 
United States Department of Justice; 
Maj. Edward S. Shattuck, 
counsel of the Selective Service Sys 
tem; Senator Styles Bridges of New 


Hampshire; Dean Wayne Morse, of 


chief 


the University of Oregon, noted la 
bor arbitrator and authority; Goyv- 
Culbert L. 
Douglas L. Edmonds, associate jus 


ernor Olson; Justice 
tice of the California Supreme Court; 
Willis J. Federa! 


Trade Commission and many others 


Ballinger of the 


Two broadcasts from Yosemite 
covered the nation. One presented 
Attorney General Biddle; the othe 
presented Mr. Loyd Wright and M1 
Philip Angell, past and current pres 
idents of the State Bar, Assistant At 
torney General Arnold and United 
States Senator Bridges. 

Said the Attorney General in com 
menting upon this type of conven- 
tion: “It is particularly important at 
this time, when we're on the very 
edge of war, that we encourage such 
forums which develop open and full 
discussion of the policies of the gov 
ernment. American Government can 
live only through criticism.” 

3. Since the Attorney General 
said this, the country is no longer on 
the edge of war. It is in it. And the 
work and facilities of the State Bar 
of California have been quickly con 
verted to the work for victory. Out 
of a multiplicity of activities, two 
stand out by virtue of their useful- 
ness and as illustrations of lawye1 
leadership in California: 

a. A committee of leading attor- 
neys and laymen was named on 
January 5 to demonstrate that in the 
midst of war, America can maintain 


The 


state-wide committee was appointed 


its democratic civil liberties. 
jointly by President Angell of the 
State Bar and California’s Attorney 
General, Earl Warren. In this state, 
with its vast problem of enemy 
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aliens, the purposes of the committee 
as outlined by the attorney general 
were stated: “War usually 
provoke excesses of many sorts. The 
most important thing in our national 


life now is to eliminate every kind 


times 


of excess and to keep our nation on 
an even keel. The purpose of this 
committee is to protect law abiding 
{American citizens and _ residents 
from the results of hysteria, race 
prejudice, and intemperate action 
caused by war conditions. We are 
fighting to preserve these rights and 
the basic tolerance for which our 
system of life exists. 
win the war and lose the spirit of 


If we were to 


these rights, we would lose every- 
thing.” 

b. The largest single project of 
the State Bar of California was the 
statewide organization of Commun- 
ity Committees to serve for American 
victory. During January these com- 
mittees made 368 radio talks over 
virtually every broadcasting station 
in the state, appeared in a majority 
of motion picture theaters in the 
state, and made thousands of general 
talks in behalf of naval recruiting, 
the Red 
In addition, more than 200 


war bonds and stamps, 
Cross. 
lawyers were organized as instructors 
for Civilian Defense in San Fran- 


Cisco. 


The Community Committees were 
originally set up at the request of 
the United States Navy and began 
operating shortly after December 10, 
1941, three days after the Japanese 
attack on Pearl Harbor. Community 
Committees were formed under local 
bar associations and other groups. 
Under the guidance of the Commit- 
tee on National Defense and Public 
Relations, this project was launched 
locally by lawyers and constitutes an 
outstanding piece of defense work 
in the state to judge from the lauda- 
tory letters from defense agencies 
using the facilities of the State Bar. 

As Rear-Admiral J. W. 
lade, Commandant of the Twelfth 
Naval District, commented: 


Greens- 


“There was much work to be done. 
The Navy needed men. It needed 
many more than applied in the ini- 
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FRED G. DEWEY 
President, State Bar of Michigan 


An account of the annual meeting of the State 
Bar of Michigan, held at Jackson, September 
18-20, 1941, appeared in the January issve 
of the Journal. 





tial surge at the recruiting centers. 
The call for men had to be taken 
into every corner of the Twelfth 
Naval District. More than that, it 
needed to be presented effectively, 
intelligently, forcefully. That job 
was promptly undertaken by the 
State Bar. The Navy has already seen 
excellent results. It is confident 
these results will multiply many 
times over. 


“This is an important work the 
State Bar is doing, and you are ap- 
proaching it as such. You have 
tackled the job in real military man- 
ner, with a generalship, a vigor and 
a spirit which can only bring the 
highest success. I believe your great- 
est satisfaction will come from 
witnessing that success, from realiz- 
ing that the Navy is receiving re- 
cruits who might not have enlisted 
but for the impetus you provided.” 


New Admission 
Standards in Florida 


HE Supreme Court of Florida on 
December 8, 1941, unanimously 
granted the petition of the Florida 


NEWS 


State Bar Association and adopted 
rules governing prelegal and legal 
educational requirements of those to 
be admitted to practice law in Flor- 
ida, thus raising the admission stand- 
ards in Florida to conform to the 
American Bar Association standards. 
Part of the opinion by Justice Ter- 
rell and the rules adopted by the 
Court follow: 


The amendment is urged on the 
ground (1) a better educated bar will 
be an increased protection to the bar 
and the citizens of Florida, (2) educa- 
tional requirements for admission to the 
bar should keep step with that for teach- 
ing, medicine, engineering, and other 
professions, (3) the rules for admission 
to the bar should harmonize with the 
advance of legal education, (4) higher 
educational qualifications are now in the 
reach of everyone who is willing to make 
the effort, and (5) the interest of the 
profession and the public demands a 
higher standard of professional prepara- 
tion on the part of those who seek 
admission to the bar. 


The Court is committed to the view 
that the standards of preparation for 
admission to the bar should be raised 
as fast as circumstances and the interests 
of those affected will permit. The record 
presents very conclusive reasons for 
granting the petition and no objection 
is voiced to it. 


It is accordingly Ordered, Adjudged, 
and Decreed that Sections (b) and (c) 
of Rule | relative to the Admission of 
Attorneys to practice law in this State, 
adopted April 4th, 1938 and set forth in 
132 Fla. 331, and as subsequently amend- 
ed on February 9th, 1940, be amended 
as prayed for to read as follows: 


“Rule 1, Section (b)—All applicants 
to take the examination for admission 
to the bar of Florida after January 1, 
1942, shall be required to furnish to the 
State Board of Law Examiners evidence 
of graduation from a full time accredited 
law school, or evidence of graduation 
from a part time accredited law school, 
namely a school whose sessions are held 
principally in the afternoon or evening, 
and approved by the Board of Law Ex- 
aminers of the State of Florida. Such 
part time course shall cover a_ period 
of at least four (4) years, of at least 
thirty-six (36) weeks each, and shall be 
the equivalent of a full time law course 
in a full time accredited law school. The 
term ‘an accredited law school’ has refer- 
ence to any law school accredited as a 
‘Class A’ law school by the American 
Bar Association or the American Asso- 
ciation of Law Schools, or any other law 
school that may be added to said list by 
order of this Court; that the term ‘an 
approved college or university’ means and 
refers to an ‘A Grade’ college or uni- 
versity, as recognized by the American 
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\ssociation of Colleges and Universities 

“Section (c)—In addition to this legal 
training and preparation, as hereinbe 
fore set forth, each applicant for admis- 
sion to the Bar by examination must 
furnish evidence of graduation from an 
accredited senior high school as recog- 
nized in this State, or from a high school 
of equivalent standing in some other 
state, in the District of Columbia, or in 
a foreign country, except as hereinafte1 
provided. In addition to this require 
ment the applicant shall have completed 
at least two years of residence college 
work, or its equivalent, such college work 
to consist of a minimum of one-half the 
work acceptable for a Bachelor’s Degree 
granted on the basis of a four-year 
period of ‘study in an approved college 
or university, except as hereinafter pro 
vided. All applicants who cannot pro 
duce certificates 
from an accredited high school or its 
equivalent, may take examinations in 
such high school and college work at 
such time and place in the State of 
Florida as may 
State Board of Law Examiners, 
under the direction of said Board, 
all applicants who desire to take such 
examination shall notify the State Board 
of Law Examiners, making requests for 
examinations.” 


showing graduation 


and 
and 


said 


Maryland State Bar 


Association 


Sar Associa 


HE Maryland State 
tion, since its annual meeting, 
June 26, 27, and 28, 1941, at Atlantic 
City, has been active in many matters 
among which may be included the 
following: 


the 150th 
Anniversary of the Ratification of 
the Federal Bill of Rights. The meet 
ing took place on December 15, 1941 


l. The celebration of 


and was held in the Courtroom of 
the District Court of the United 
States for the District of Maryland, 
in Baltimore, in the 
Judges Morris A. Soper, William C 
Coleman and W. Calvin Chesnut. A 
Minute was presented by William 
Lee Rawls, representing the Mary- 
land State Bar Association, and it was 
seconded by Charles Markell, Presi- 
dent of the Association, and by G. C. 
A. Anderson, President of the Balti 
more City Bar Association. The Jun- 
ior Bar Association of Baltimore, the 
Women’s Bar Association of Balti- 
more, and the Monumental City Ba 
Association, as well as many promi- 


presence of 
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be designated by the 


WALTER C. CAPPER 


President, Maryland State Bar Association, 
Year 1940-41. 


nent government, state and munici- 
pal officials and members of the bar, 
attended the meeting. Judge Soper, 
in a learned response, accepted the 
Minute and ordered that it be made 
a part of the records of the Court. 


2. The mid-winter session of the 
\ssociation was held on January 10, 
1942, at the Belvedere Hotel, Balti- 


more, being attended by a large 


number. The following business was 


transacted: 


Disapproved of the Integration of 
the Bar. 


Approved in principle and in pur- 
pose the Bills in Congress known as 
“The Kefauver Bill,” and the “Sum- 
ners Bill.” 


There was a full discussion of the 
New Rules of Practice and Proce- 
dure” as promulgated by the Court 
of Appeals of Maryland, papers be- 
ing read by judges and members as 
to their experience with these Rules, 
after which followed a further very 
cordial and helpful discussion of 
them by several judges and members 
from the several parts of the state. 
The meeting closed with a banquet 
with Attorney General William C. 
Walsh as Toastmaster and at which 
Governor Herbert C. O’Conor, John 
W. Owens, Editor-in-Chief of the 
Baltimore Sun, Chief Judge of the 
Court of Appeals, Hon. Carroll T. 
Bond, G. C. A. Anderson, President 
of the Baltimore City Bar Association, 
spoke. 
James W. CHAPMAN 
Secretary. 


Montana Bar 
Association 
r the last annual meeting of the 
pf eeatiwans Bar Association, held 
August 1 and 2, 1941, the 
were instructed to canvass the entir¢ 


officers 


membership of the Montana Bar to 
ascertain its attitude with respect to 
the sponsorship or active backing of 
the following: 
1. The establishment of a Judicial 
Council for Montana. 
The investiture of the Supreme 
Court of 
priate 
necessary, with authority to pro- 


Montana, by appro- 


legislation, if such be 
mulgate rules of civil procedure 
following the new federal rules, 
as reasonably as the state govern- 
mental and judicial systems will 
permit. 

Bringing to successful completion 
the pending matter of uniform 
rules of the 
judicial districts of Montana. 


court for several 


The study of the use of blank 
legal and court this 


state, under the name of “Mon 
Bar Forms, 


forms in 


tana Association 


JOHN E. CORETTE 
President, Montana Bar Association 


with the object of improving the 
form and the contents of blank 
legal and court forms now in use. 
These proposals were presented to 
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will 
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members of the Bar of Montana, 
regardless of membership in _ the 
\ssociation, together 
with a ballot, in order to obtain the 


January 10, 


attitude of the lawyers on these im- 
rtant matters. 

The President of the Association 
is John E. Corette, of Butte and 
he Secretary-Treasurer is Wesley W. 
Wertz, of Helena. 


New York State Bar 


Association 


OHN G. JACKSON, of New York 
J City, was again elected President 

the New York State Bar Associa- 
tion at its annual meeting. 

Distinguished jurists attended the 
sixty-fifth annual meeting of the As- 
sociation, conducted in the building 
of the Association of the Bar of the 
City of New York on January 23 and 
24. Numerous subjects of interest, 
not alone to lawyers, but to the gen- 
cral public, were discussed. 

The Association went on record 
favoring tax reforms to ease the bur 
den of taxpayers under wartime con- 


ditions. It proposed among other 


things that the New York state per- 
sonal income taxes be made payable 
in quarterly installments, to be com- 
puted after a deduction of the 
imount paid in federal taxes had 
been made. Legislation on these sub- 
jects is before the 1942 Legislature of 
New York State, and action on it is 
xpected soon. 

The report of the Committee on 
l'axation was submitted by Weston 
Vernon, Jr. A resolution was adopted 
opposing the proposal which is pend- 
ing in Congress requiring husbands 
and wives to file joint federal income 
tax returns. 

Resolutions urging the establish- 
ment of a permanent commission to 
make a study of all federal tax laws 
were adopted. 


Julius Henry Cohen, Chairman of 
the Committee on Unlawful Prac- 
tice of the Law, presented a report 
of the activities of that committee. 

The subject of regulating labor 
unions was discussed after a report 
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of the committee headed by George 
W. Alger was submitted. It was ex- 
plained that no official action was 
contemplated as the members of the 
association who could not attend the 
meeting should have full opportun- 
ity to consider the matter before the 
association took action. 

Jacob M. Lashly, former President 
of the American Bar Association, de- 
livered the annual address. 

President Jackson in his address 
said that “dislocations are being ac- 
cepted willingly in order to win the 
war.” He further asserted that this 
did not mean that “there shall be 
attached to defense measures so- 
called social or business reforms that 
are unrelated to the requirements of 
the present emergency!” He also 
a grant of power 


pointed out that 
should exceed the necessity” or that 
“proposals for defense should be used 
as a means to create permanent pow- 
ers and authority foreign to our 
form of government.” 

The report of the Committee on 
American Citizenship, presented by 
Chairman Louis L. Babcock, of Buf- 
falo, traced the activities of the com- 
mittee and detailed the status of 
aliens who are unable to leave the 
country because of war conditions; 
the importation of destitute persons 
into a state; the Bridges case; the 
New York City school investigation 
and the Dies committee report. 

Frederic R. Coudert, Chairman of 
the Committee on _ International 
Law, presented a report on the 
March, 1941 meeting of the Inter- 
American Bar Association, of recent 
formation. 

At the luncheon of the Judicial 
Section, Representative Hatton W. 
Sumners, of Texas, Chairman of the 
House Judiciary Committee, declared 
that the people of this country are 
“in a death grapple with the might- 
iest war machine the world has ever 
known.” Referring to the ill-fated 
path pursued by France, he said “the 
President can’t do this job; Congress 
can’t do it. This is one time when 
only a great people can do the job.” 

Following the report of the Com- 
mittee on Nominations, which was 


adopted, in addition to the re- 








election of Mr. Jackson as President, 
the following were re-elected: Vice 
Presidents, First District, Robert E. 
Lee, New York; Second District, 
Christopher W. Wilson, Brooklyn; 
Third District, Ellis J. Staley, Al- 
bany; Fourth District, James Mc- 
Phillips, Glens Falls; Fifth District, 
Lewis C. Ryan, Syracuse; Sixth Dis- 
trict, Owen C. Becker, Oneonta; 
Seventh District, Edward J. Cook, 
Geneva; Eighth District, Morey C. 
Bartholomew, Buffalo; Ninth Dis- 
trict, John E. Mack, Poughkeepsie; 
Secretary, Charles W. Walton, Kings- 
ton; Treasurer, Robert C. Poskanzer, 
Albany. 

The meeting came to a close with 
the annual dinner. President Jack- 
son presided and introduced the 
speakers: Paul Shipman Andrews, of 
Syracuse, Dean of the College of Law, 
Robert H. Jackson, Associate Justice 
of the United States Supreme Court, 
and Holman Willis, of Roanoke, 
Virginia. 

The Young Lawyers’ Section 
elected Edward V. Gross, of Brook- 
lyn, as Chairman; Warner Bouck, of 
Albany, Vice Chairman; Ellis J. 
Staley, Jr., of Albany, Secretary and 
John B. Bennett, of Brooklyn, Assist- 
ant Secretary. 


Ohio State Bar Honors 
Life Members 


esses. Harlan F. Burkett, of 

Findlay, James R. Garfield, of 
Cleveland, H. W. Ingersoll, of Elyria, 
Hollis C. Johnston, of Gallipolis, J. 
H. Tyler, of Toledo, William W. 
Keifer, Chase Stewart and John L. 
Zimmerman, of Springfield, recently 
received gold-embossed membership 
cards certifying that they had become 
Life Members of the Ohio State Bar 
Association. This is the first group 
to fall within this category since the 
adoption of an amendment to the 
association’s constitution at the 
April, 1941 meeting, providing that 
a member who has been in good 
standing for fifty years or more be- 
comes a Life Member, exempt from 
the payment of dues. 
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The State Bar of 
South Dakota 


HE 1941 annual meeting was held 
t Yankton on August 21] and 22. 
The attendance at the meeting was 
probably the largest in the history of 
the bar, in proportion to its mem- 
bership, that has been held. 

The address of the president was 





CLIFFORD A. WILSON 


President, South Dakota 
State Bar Association 


delivered by Chester L. 
Mitchell. 
Walter P. Armstrong, of Memphis 


Morgan of 


become 
Bar 
Association, delivered an address on 
“The Responsibility of an Indepen- 
dent Bar.” 


Tennessee, who has since 


president of the American 


Addresses were also given by Dean 
Mason Ladd of the College of Law, 
University of Iowa, on “Modern 
Developments in the Law of Evi- 
dence—a Model Act”; F. B. Baylor 
of Lincoln, Nebraska, on “Compar- 
ative Negligence in Nebraska’; and 
Clarence M. Updegraff of the Col- 
lege of Law, University of Iowa, on 
“Recent Developments in 
Law.” The banquet 
William L. Prosser of the 
School, University of 


Labor 
speaker was 
Law 
Minnesota, 
whose subject was “Stranger than 
Fiction.” 
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Two legal clinics were held during 
the meeting, “Legislative 
Curative Acts in Relation to Defects 
in Title,” which was conducted by 
Claude A. Bennett of Canton, and 
the other on “The Use of Affidavits 
in Correcting Defects in Real Estate 
Titles,” which was conducted by 
Fred G. Warren, of Sioux Falls. 

The following officers were elected 
for the ensuing year of 1941-42: 
President, Clifford A. Wilson, Hot 
Springs; Vice President, Willis W. 
Yankton; Treasurer, Her- 
man F. Chapman, Sioux Falls; and 
Secretary, Karl Goldsmith, Pierre. 

The 1942 annual meeting will be 


one on 


French, 


held early in September in Water- 
town. 
Kart GOLDSMITH 


Secretary. 


West Virginia Bar 


Association 


HE fifty-fifth annual meeting of 
Tite West Virginia Bar Association 
was held at White Sulphur Springs, 
West Virginia, on October 17 and 18, 
1941. 

Due to the efforts of the Bar Asso- 
ciation over a period of several years, 
the West Virginia Legislature, 1941.,. 
De- 
This was 


enacted into law the Uniform 
claratory Judgment Act. 
first sponsored by Mr. Thomas B. 
Jackson of Charleston, and at this 
annual meeting Mr. Jackson gave a 
paper entitled Judg- 
ment Pleading and Practice.” The 
address of President O. E. Wyckoff 


was on the subject of “Our Chang- 


“Declaratory 


ing Common Law.” Judge Herschel 
H. Rose, of the Supreme Court of 
Appeals of West Virginia, addressed 
the meeting on the subject of “The 
Bar as a Ruling Caste.” 
paper entitled “Utility Regulation— 
Motor Carrier Law” was given by 
Alex M. Mahood of Charleston, who 
was until recently a member of the 


Another 


Public Service Commission of West 
Virginia. One of the most interest- 
ing presentations of the meeting was 
the address by Professor Edmund M. 
Morgan, of the Harvard Law School, 
on the “Proposed Code of Evidence.” 
Mr. Morgan spoke as a representa- 


tive of the American Law Institute 
under whose auspices the Code is 
being formulated. 

President Wyckoff presided at the 
Annual Dinner, at which the main 
speakers were Judge Armistead M. 
Dobie of the United States Circuit 
Court of Appeals, Fourth Circuit, 
and Hon. M. M. Neely, Governor of 
West Virginia. 

The officers elected for the ensuing 
year were: President, George Rich- 
ardson, Jr., of Bluefield; Chairman 
of the Executive Council, James M. 
Guiher of Clarksburg; Members of 
the Executive Council—O. E. Wyc- 
koff of Grafton; Robert B. McDougle 
of Parkersburg; Joseph R. Curl of 
Wheeling; Rolla D. Campbell of 
Huntington; and Hon. Homer A. 
Holt of Charleston; Vice-Presidents— 
Ernest R. Bell of Fairmont; Judge 
D. H. Rodgers of Martinsburg; L. 


GEORGE RICHARDSON, JR. 


President, West Virginia 
State Bar Association 


Ebersole Gaines of Fayetteville; 
Judge C. W. Ferguson of Wayne; 
Joseph M. Crockett of Welch; and 
John Q. Hutchinson of Beckley; 
Librarian, Ralph D. Woods of 
Charleston; Executive Secretary- 
Treasurer of the Association, Bern- 
ard Sclove of Charleston. 


BERNARD SCLOVF, 
Secretary 
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IT a recent meeting of the Bar 
A Association of the District of 
Columbia, the speaker of the evening 

is Hon. Arthur T. Vanderbilt, of 
Newark, New Jersey, President of the 
1937-38. 


His subject was “Flight from the 


\merican Bar Association, 
Law.” He recalled the period at the 
beginning of the Nation when mem- 
bers of the bar were exceptionally 
well prepared both as to general edu- 
cation and learning in the law. Then 
he spoke of the period following the 
Napoleonic wars and our War of 
1812 when standards for admission 
to the bar in the United States be- 
came very lax and practically non- 
existent in some places. 

But, as he explained, much con- 
sistent progress had been made in 
more recent years toward very high 
standards of excellence in the teach- 
ing of law in the schools and in re- 
quirements for admission to the bar. 
It was noted that some of the weak- 
nesses in our legal system as a whole 
which still are very much in evidence 
are: the enforcement of the criminal 
law; the character of our legislative 
draftsmanship; the effectiveness of 
idministrative or public law; and 
the very recent tendency of some law 
schools to slacken their requirements 
unduly because of the war. 

Mr. Vanderbilt's 
that every consideration within rea- 


conclusion was 
son should be given the young men 
in our law schools, subject to being 
called soon into the military service, 
in the way of intensified instruction 
to enable them to finish their courses 
or a specified part of them, and in 
helping them to make up for time 
taken out after they return from the 
service; but that the national in- 
terests would not be well served by 
letting down the requirements essen- 
tial to our having well prepared 
members of the bar in these times 
when the public is constantly making 
more exacting requirements of its 
lawyers. Temporary war-time emo- 


tionalism should not control in 


matters of this kind and the final 
detrimental to all 


result would be 


the persons interested. 
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To Improve Working of 
Three-Judge Courts 


There are two proposals to give 
more versatility to proceedings which 
may come before three-judge courts. 
One pertains to the method of com- 
posing such courts, the other to their 
procedure. 

The method now used for hearing 
cases involving interlocutory injunc- 
tions to restrain enforcement of state 
statutes upon the ground of their un- 
constitutionality (Title 28 U. S.C. A. 
Sec. 380) would be extended to pro- 
ceedings under the Expediting Act 
respecting suits against monopolies 
(Title 15 U. S. C. A. Sec. 28) by en- 
actment of a bill, H. R. 6005, intro- 
duced by Representative Francis E. 
Walter, of Pennsylvania. That is to 
say, in Expediting Act proceedings, 
the court would be composed of 
three judges in the Circuit, of whom 
only one must be a circuit judge, the 
other two being either circuit or dis- 
trict judges, instead of the present 
requirement for three circuit judges 
if there are that many, or a minimum 
of two circuit judges in any case. 
This new routine would not apply 
in a case where the Attorney General 
has filed his certificate for expediting 
the case before enactment of the law 
or where the court has been consti- 
tuted previously. 

The proposal for changing in some 
respects the procedure in three-judge 
court cases comes from Representa- 
tive Estes Kefauver, of Tennessee, 
who introduced H. R. 4812. Under 
this bill, if it is enacted, where a 
three-judge court is prescribed, both 
in the type of cases above referred to 
and in the procedure for restraining 
enforcement of orders of the Inter- 
state Commerce Commission (Title 
28 U. S. C. A. Sec. 47), a single judge 
of a three-judge court would be 
authorized to perform the functions, 
conduct the proceedings, and enter 
orders permitted by the Rules of 
Civil Procedure, except in certain 
respects. 

The exceptions would be that one 
judge alone would not be permitted: 








(a) to appoint, or order a reference 
to, a master, (b) to hear and deter- 
mine any application for an inter- 
locutory injunction or order the 
vacation of such an injunction, (c) to 
dismiss the action, or (d) to enter a 
summary or final judgment on all 
or any part of the action. 


Insurance for Enemy-Damaged 


Property 


The War Damage Corporation, 
under the Reconstruction Finance 
Corporation, is provided a one bil- 
lion dollar authorization in the 
measure introduced by Senator Rob- 
ert F. Wagner, of New York. The 
borrowing authority of the R. F. C. 
would be increased by an amount 
necessary to make this provision 
effective. The system would be put 
into effect upon request of the Fed- 
eral Loan Administrator and with 
the approval of the President. The 
War Damage Corporation's capital 
might be used for insurance or 
reinsurance. 

The protection would be against 
loss or damage to tangible real and 
personal property resulting from 
enemy attack, with such general ex- 
ceptions as the War Damage Corpor- 
ation, with the approval of the 
Federal Loan Administrator, might 
consider advisable. Protection to the 
extent of $15,000 would be given 
property owners without payment of 
premiums or any charge. If more 
than this fixed amount of coverage 
were desired, it would be provided at 
premium rates fixed by the War 
Damage Corporation with the ap- 
proval of the Federal Loan Admin- 
istrator. 

The insurance would be limited 
to property situated in the United 
States, the Phillippines, the Canal 
Zone, the Territories and possessions 
of the United States, and such other 
places as the President may deter- 
mine to be under the dominion and 
control of the United States. It also 
would apply but would be limited to 
property in transit between any of 
the places mentioned. 
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JUNIOR BAR NOTES 


HE important mid-year meeting 

of the Executive Council of the 
Junior Bar Conference was held 
at the Edgewater Beach Hotel, Chi- 
cago, on February 28 and March 1. 
Chairman Philip H. Lewis, Topeka, 
arranged a busy schedule for the two 
day session. Considerable attention 
was devoted to an extensive discus- 
sion as to the role that the Junior 
Bar Conference should undertake in 
the activities required to assure 
victory in the present war. The 
Council also 
thought to laying a foundation for 


determined to give 


activity after the war is over. An 
earnest attempt is being made to pre- 
serve the fundamental activities of 
the Conference so that the shift from 
peace to war and from war back to 
peace will be accomplished without 
much difficulty. 


Chairman Lewis has appointed 
the following sub-committees of the 
Council: Joint Dues, Chairman 
Donald K. Carroll; E. Clark Mor- 
row and Frederick A. Ballard; Con- 
servation of Law Practice, Chairman 
Joseph D. Calhoun, Lyman M. Ton- 
del, Jr. and Whitney R. 
By-Laws, Chairman James D. Fel 
lers, Ben Scott Whaley and John W. 
Oliver.. Reports were made at this 
meeting. 


Harris; 


Regional Meeting 


The third regional conference was 
held in Milwaukee on February 
27. Willett N. Gorham, Chicago, 
Council member from the 7th Cir- 
cuit, acted as chairman of the meet- 
ing composed of junior bar heads 
from state and local groups in Wis- 
consin, Illinois, Minnesota, Indiana, 
Michigan and Ohio. National 
Chairman Philip H. Lewis outlined 
the aims of the Conference and sug- 
gested several plans for cooperation 
in the overlapping fields of activity. 
E. Clark Morrow, Council member 
from the 6th Circuit, and James P. 
Economos, Secretary, also spoke at 
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By JAMES P. ECONOMOS 


Secretary 


this meeting. The Michigan repre- 
sentatives reported the completion 
of a survey of the conditions of law 
practice in the 83 counties in their 
state 
David 
chairman of the 


Morris, Kalamazoo, was 
committee ap- 
pointed by James A. Miner, Owosso, 
Chairman of the Junior Bar Section 
of the Michigan State Bar Associa- 
tion, that undertook this important 
work. The Chicago Bar Associa- 
tion Younger Members Committee, 
through Alvah T. Martin, informed 
the group that ten seminars spon- 
sored by the committee have at- 


This 


is the second year of their successful 


tracted 216 younger lawyers. 
operation. Many other interesting 
reports were made by the represen- 
tatives in attendance. 


Junior Bar News Bulletin 


The Committee on Cooperation 
with Junior Bar Groups under the 
leadership of Hubert D. Henry, Den- 
ver, has distributed another issue 
of the Junior Bar News Bulletin. 
It contains a complete report of the 
Meeting of Dele- 
gates held in Indianapolis; the Colo 


Second Annual 


rado Junior Bar Section plans for 
improvement of methods in judicial 
selection; the program for regional 
meetings and the names of new offi- 
This 
issue maintains the high standards 
set by last year’s committee. The 
committee will appreciate receiving 


cers of Junior Bar groups. 


information on all activities under- 
taken by the Junior Bar in each of 
the 48 states. 


Trial 


Paul B. DeWitt, DesMoines, Na- 
tional Chairman of the Procedural 
Reform Surveys, has announced the 


Practice Survey 


completion of a questionnaire to be 
sent to all State Reporters on the 
subject of Trial Practice. It was pre- 
pared by James A. Pike and John W. 
Willis with the counsel of Christo- 


pher M. Jenks. Special attention is 
requested to the subjects of (1) Dis 
missal and Non-suit; (2) Instructions 
to Jury; (3) Special Interrogatories 
and Special Verdicts; (4) Directed 
Verdict and Judgment notwithstand 
ing Verdict; and (5) Miscellaneous 
matters pertaining to new trials 
Master’s reports, preliminary injun¢ 
restraining 


tions and temporary 


orders; scintilla rule. 


Chairman Lewis on Speaking Tour 


Chairman Lewis has completed an 
eastern trip which took him to Wash 
ington, D.C., Hershey, Pa., Newark, 
N.J. and Columbus, Ohio. He con 
ferred with Vice Chairman H. Gra- 
ham Morison, Jr., Fred Ballard, 
Lewis F. Powell, Jr. and Paul F. 
Hannah in Washington about the 
Conference program and coopera 
tion with the war effort of the vari 
ous governmental agencies. 

State Chairman H. H. E. 
called a meeting of the interested 


Plaine, 


Junior Bar men in Newark to hear 
Lewis speak on Conference matters. 
Joseph D. Calhoun, Chairman of the 
Junior Bar Section of the Pennsyl- 
vania State Bar 
sided at its annual meeting in Her- 


Association, pre- 


shey and Chairman Lewis was the 
principal speaker on the program. 
It was a very successful affair and 
greater cooperation is expected from 
this organization. The Barristers 
Club of Columbus, Ohio, also held 
a session in honor of Lewis. State 
Chairman H. Bartley Arnhold, Jr. 
made the necessary arrangements. 


Membership Campaign 
Julius Birge, 
tional Chairman of the Membership 
Committee, has issued a _ progress 
report on the current drive for new 
members. The 


Indianapolis, Na- 


state membership 
chairmen who are leading in each 
circuit are as follows: Ist—Charles 
F. Goodale, Boston; 2nd—J. Leland 


Rickard, Deposit, New York; 3rd— 
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Paul Kern Hirsch, Pittsburgh; 4th 


C. Keating Bowie, Jr., Baltimore; 


h—W. W. Fowlkes, San Antonio; 
6th—Bernard J. Moser, Kalamazoo; 
7th—-John E. Hurt, Martinsville, 


Indiana; 8th—Davis Biggs, Jr., St. 
Louis; and H. C. L. Weier, Festus, 
9th—Gunther R. Detert, 
Stanley Jewell, 


4. Kothe, Tulsa. 


\lissouri; 


Francisco and 


san 


Los Angeles; 10th—€ 


Public Information Program 

Willett N. Gor- 
ham, Chicago, has released a circu- 
ir entitled “United For Victory.” 


National Director 


lt contains a statement of the plans 
and purposes of the Public Informa- 
ion Program and is intended to be 
sed for distribution to prospective 
speaking groups. 

Herbert Meyerberg, Baltimore, 
orking in close cooperation with 
he Maryland State Defense Council, 
s presenting a radio series entitled 
The 


yroadcasts include the following: (1) 


Defense on the Home Front.” 


Urgency of Preparation for Home 
Defense; (2) Air Raid Wardens; (3) 
Defense for Baltimore; 
Defense for Maryland; 
Militia; (6) Com- 
Hospital 
ind Medical Services; (8) Emergency 


Civilian 
t) Civilian 
5) Maryland State 
nunication Services; (7) 


l'ransportation; (9) Food and Hous 


ing; (10) Auxiliary Police and Fire 
nen; (11) Maintaining Production 


Capacity; (12) Civilian Morale. 

[The Washington, D. C. 
under Milton Baldinger presented 
talks in January on the Bill of Rights, 
Rights of Registrants, Civilian De 


program 


fense, and has obtained the coopera 
tion of numerous large organizations 
which have circularized their constit- 
uent groups to urge them to take 
advantage of the speaking program. 

David A. 
Director fon 


sridewell, Chicago, Co- 


Illinois, has handled 
twelve platform speeches and three 
mock jury trials which were presen- 
ted to an audience aggregating 1400 
people. The Illinois State Council 
for Defense has placed all of the 
downstate Illinois speakers serving 
under James M. Wheat, Champaign, 
Co-Director for downstate Illinois, 
on its mailing list. It has already 
made considerable use of this list to 


fill its engagements. 
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The Bill of Rights Celebration was 
observed in Oneida County, New 
York, by holding special school as- 
semblies for the purpose of hearing 
15 speakers obtained through Ira M. 
Ball, local Director for Utica, New 
York. This program was followed 
by special ceremonies in observance 
of the anniversary of the adoption of 
the New York State Bill of Rights. 
Howard W. Brooks, Des Moines, Co- 
Director in Iowa, has presented 
several defense programs in coopera- 
the State Industrial De- 
fense Headquarters. These are only 


tion with 


a few of the many excellent reports 
that are being received by Willett 
Gorham in preparation for his mid- 
year report to the Executive Council. 


Local Items 
-Vincent F. Kilborn, President of 
the Junior Bar Conference of the 
Alabama State Bar Association, re- 
ports that the group has adopted the 
His 


program also contemplates the es- 


Public Information Program. 
tablishment of legal aid bureaus in 
the principal cities and the holding 
of legal institutes throughout the 
state in order to acquaint lawyers 
with new legislation and other re- 
lated matters. An urgent appeal to 
enlist all young lawyers to assist in 
the speaking required by the war 
effort was mailed by T. Julian Skin- 
ner, Jr., Birmingham, to all Public 
Information directors in Alabama. 
The Junior Bar Section of the 
Ohio State 
Jerome Taylor, Akron, as President, 
and H. Bartley Arnold, Jr. Colum- 
bus, as Secretary. On December 7, 
1941, a special meeting of the Exec- 
utive Committee was held in Colum- 
bus and committees on Bar Induc- 


Bar Association elected 


tion Ceremonies, Citizenship Induc- 
tion Ceremonies, Legal Aid, Practical 
Lectures, and Speakers’ Bureau were 
again set up. 

The Kentucky State Bar Associa- 
tion has formed a Junior Bar Section 
has selected the following 
officers: President, W. H. Dysard, 
Ashland; Vice Presidents, Angus W. 
McDonald, Lexington; Donald O. 
Taylor, Louisville; and Ridley W. 
Sandidge, Owensboro; and Secretary, 
Watson Clay, Louisville. A_ full 


which 









program was adopted and plans for 
affiliation with the Conference are 
expected to materialize. 

The Junior Bar Section of the 
Mississippi State Bar has developed 
an extremely interesting program in 
its legislative activities. Chairman 
J. M. Stevens, Jr., Jackson, reports 
that 24 proposals have been selected 
including the establishment of a 
Legislative Drafting Bureau. 

Douglas W. Bantz, Aberdeen, new- 
ly elected Chairman of the Junior 
Bar Section of the State Bar of 
South Dakota, has appointed com- 
mittees on American Citizenship, 
Civil Liberties, Economic Condition 
of the Bar, Minimum Fee Schedule, 
Unauthorized Practice of Law Sur- 
vey, Uniform Interpretation of Ab- 
stracts of Title and Public Informa- 
tion Program. Robert C. Riter, 
Pierre, is the new Secretary. 

The Newark monthly luncheon 
series commenced on November 28, 
1941, with Federal Circuit Judge Wil- 
liam Clark speaking on “The Func- 
tioning of Courts in England under 
Wartime Conditions.” Mrs. Elinore 
A. Herrick, NLRB regional director, 
spoke on December 19. The plan 
for these luncheons was set up by 
State Chairman Herzel H. E. Plaine 
and State Membership Chairman 
Eugene C. Gearhart, both of Newark. 
Anyone interested in the plan can se- 
cure details by writing to either 
Plaine or Gearhart. 

The Public Information Program 
in Wisconsin was given renewed im- 
petus by an important regional Con- 
ference in Madison called by State 
Director Jack N. Eisendrath of Mil- 
waukee. Chairman Philip H. Lewis, 
National Director Willett N. Gor- 
ham and Secretary James P. Econo- 
mos attended the meeting. 

The Utah State Bar 
Junior Bar Section has elected the 
following officers: Chairman Gordon 
B. Christenson, Salt Lake City; Vice 
Chairman Mitchel Melish, Moab; 
Secretary Arthur J. Bailey, Salt Lake 
City. 

The annual meeting of the New 
Mexico Junior Bar Conference was 
held in Roswell. Raphael Moses, 
Alamosa, Colorado, Chairman of the 


Association 
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Junior Bar Section of the Colorado 
Bar Association, spoke on organiza- 
tion and activities of his group and 
reported on the Indianapolis annual 
meeting. The newly elected officers 
are: Lillian C. Scott, Albuquerque, 
Chairman; E. L. Mechem, Las Cru- 
ces, Vice Chairman, and Eva Thomas, 
Santa Fe, Secretary. 

John W. Oliver is the first chair- 
man of the newly formed Junior Sec- 
tion of the Missouri Bar Association. 
He is also the Council member from 
the 8th Circuit. 


On December 10, 1941 the Junior 
Bar Conference, in conjunction with 
the Bar Association of the City of 
Boston, held a reception for those 
were the Massa- 
chusetts Bar that morning. The re- 
ception was attended by eighty-nine 


who admitted to 


new members of the Bar and a con- 
siderable number of Junior Bar Con- 
ference members. A half hour’s peri- 
od of general sociability, during 
which refreshments were served, was 
followed by a speaking program at 


which Dunbar Holmes, Massachu- 


ETHICS COMMITTEE 


setts State Chairman, presided. He 
pointed out the increased importance 
of the American Bar Association pro 
gram due to the crisis, and the valu 
able contribution towards our wa) 
effort which may be made by partici 
pation in the Junior Bar Conferenc 
program. The principal address was 
made by the Honorable Calvert Ma 
gruder, Judge of the United States 
Circuit Court of Appeals for the First 
Circuit, whose thoughtful message, 
livened with his usual wit, was most 


appropriate and stimulating. 


PROFESSIONAL ETHICS COMMITTEE 


OPINION No. 227* 
Filed July 12, 1941 

ADVERTISING—CANON 27—canon 
27 is applicable to advertising by organized 
bars. Opinions 179 and 205. 

ADVERTISING—Canon 27 prohibits 
the solicitation of professional employ- 
ment through an organized bar by or on 
behalf of a particular lawyer through ad- 
vertising media. 

ADVERTISING—Canon 27 does not 
prohibit the employment of advertising 
facilities by an organized bar to acquaint 
the lay public with the desirability of se- 
curing legal services promptly when a legal 
problem arises, and to apprise the public of 
the maintenance of a Lawyers’ Reference 
Service embracing a plan of low-cost legal 
service, the plan under which it operates, 
and the availability of the service. 

ADVERTISING—A plan or project to 
educate the lay public with respect to the 
benefits of legal services should be carried 
on by the organized bar with a purpose to 
give the layman beneficial information, to 
enable lawyers as a whole to render better 
professional services, to prevent contro- 
versy and litigation, and to enhance the 
public esteem of the legal profession, and 
should be carried on in a manner in keep- 
ing with the dignity and traditions of the 
profession. 


A local bar association in a large 
city maintains at its Own expense a 
Lawyers Reference Service. Under 
the plan, members of the association 
fill out and file with the, association 
a registration form indicating the 
fields of practice for which the regis- 
trant has preference (not to exceed 
four), and whether he is willing to 





*Opinion No. 227 is here reprinted be- 
cause of an omission in our previous issue. 
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accept employment in the following 
classifications: (1) consultation with 
other lawyers as a specialist or ex- 
perienced lawyer in a particular field 
of practice; (2) serving laymen of the 
lower income groups seeking a law- 
yer in minor matters for relatively 
low fees within their means; and (3) 
serving other laymen seeking a law- 
yer in a particular field. 

No registrant is registered in the 
first classification for 
with other lawyers unless such regis- 
trant is willing to render such service 
for a fee of not more than $25 in each 


consultation 


matter, provided the time consumed 
by the consultant is not more than 
two hours. 

The registrant in the second and 
third for service to 
laymen must agree to accept employ- 
ment upon the following basis: 


(a) That he will make a maximum 
charge of $3 for the initial conference of 
not more than half an hour, or $5 if the 
initial conference consumes more than 
half an hour but not more than an hour. 
(These charges are exclusive of charges 
for preparing letters or documents.) 

(b) That all further understandings 
for compensation for service subsequent 
to the initial conference shall be reduced 
to writing. 

(c) That if the fee incident to employ- 
ment is dependent upon a contingency, 
such fee shall not exceed 40% of the 
gross recovery. 


classifications 


(d) That in the event of misunder 
standing concerning fees, at the request 
of the client, such dispute will be sub- 
mitted to the arbitration 


the association for final 


committee of 
determination. 
In addition to these requirements, 
registrants in the second classification 
must agree to handle matters re- 
ferred, including litigation, where 
the fee is estimated by the office of 
the association at not to exceed $25 
by reason of the nature of the matters 
involved or by reason of the financial 
inability of the client to pay larger 
fees. 
The 
indices for each of the three classi- 


Service maintains separate 


fications. 

Each applicant who makes inquiry 
at the office of the 
assistance from the Lawyers Refer- 


association for 


ence Service will be interviewed by 
a member of the office staff for the 
purpose of ascertaining the field in 
which the applicant’s problem lies 
and to determine whether the in- 
quiry is one which can be designated 
as involving low-cost legal service. 
The association will then furnish the 
applicant a letter giving the name, 
address, and telephone number of 
the applicant indicating the field in 
which the applicant’s problem is in- 
volved and the names of five lawyers, 
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addresses and 


together with their 


telephone numbers, who have regis- 
tered in the field of service within 
which the applicant’s problem falls. 
References will be made in rotation. 

If the applicant is a member of the 
Bar, he shall be entitled to receive 
the names and addresses of all the 
lawyers registered for consultation in 
the particular field of the law within 
which the lawyer-applicant’s matter 
lies. 

Che association has presented the 
following inquiries: 

(1) Does Canon 27 govern advertising 
by the organized bar for the benefit of all 
members of the profession in the com 
munity, assuming of course that the 
group advertising campaign is conducted 
by a bar association and that names of 
individuals are entirely omitted from all 
advertising? 

(2) Is it a proper function of bar asso 
ciations to conduct dignified educational 
campaigns designed to encourage the lay 
public to secure needed legal services? 

(3) Would it be proper for the local 
bar association to tell the lay public, 
by means of newspaper advertising and 
through other commonly employed media 
of publicity, donated to or paid for by 
the association: 

(a) Why legal problems should always 
be taken to lawyers; 

(b) That lawyers are better qualified 
than laymen, both by training and ex 
perience, to deal with legal problems, and 
thus protect valuable rights and interests 
of the lay public; 

(c) That the cost of consulting a law 
yer at the outset, immediately a legal 
problem arises, is comparatively neg 

ligible; 

(d) That the bar in general always 
stands ready to render legal service to all 
persons for fees in keeping with their 
incomes, just as lawyers always rendet 
legal aid to indigent persons without any 
charge whatever; and 

(e) That the local bar 
maintains a lawyers’ reference service de 
signed to enable those who are not ac 
quainted with any member of the pro 
fession to choose a lawyer willing to serve 
them for a fee within their means. 

(4) Generally, to what extent may the 
local association properly go in informing 
the lay public of the existence of the 
Lawyers Reference Service? 

(5) Having in mind that registration 
under the service is now limited to law 
yers who are members of the association, 
would the scope of permissive advertising 
be increased if the association should 
open registration to non-members for a 
fee of, say, 50c per month, $6 per year, 
per person (the association’s annual dues 
being now $12)? 


association 


The opinion of the committee was 
stated by Mr. PHILLIPs, 
Houghton, Drinker, Brown, Miller, 


Messrs. 
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Brand, and Jackson concurring. 
In Opinion 179 we said: 

We recognize a distinction between 
teaching the lay public the importance 
of securing legal services preventive in 
character and the solicitation of profes- 
sional employment by or for a particular 
lawyer. The former tends to promote the 
public interest and enhance the public 
estimation of the profession. The latter 
is calculated to injure the public and de- 
grade the profession. . . . 

Advertising which is calculated to teach 
the layman the benefits and advantages 
of preventive legal services will benefit 
the lay public and enable the lawyer to 
render a more desirable and beneficial 
professional service. . . . 

In carrying out a project to educate the 
lay public with respect to the benefits of 
preventive legal services, certain possible 
evils should be carefully guarded against. 

First, it should be carried on by the 
organized bar in order that any semblance 
of personal solicitation will be avoided. 

Second, that the purpose is to give the 
layman beneficial information, to enable 
lawyers as a whole to render a_ better 
professional service, to promote order in 
society, to prevent controversy and litiga 
tion and to enhance the public esteem of 
the legal profession, the judicial process 
and the judicial establishments, should 
be made plain. 

Third, it must in fact be motivated by 
a desire to benefit the lay public and ca 
ried out in such a way as to avoid the 
impression that it is actuated by selfish 
desire to increase professional employ- 
ment; and any plan, however well in- 
tended, that on trial fails to convince 
the lay public that the purpose is to 
benefit the layman and not to pro- 
mote professional employment should be 
promptly abandoned. 

Fourth, it should be carried on in a 
manner in keeping with the dignity and 
traditions of the profession. .. . 

In Opinion 205 we said: 

Canon 27 prohibits solicitation of legal 
business by circulars or advertisements 
or through touters, either directly or in- 
directly. In Opinion No. 191 we held that 
members of a bar association could not 
form a group willing to render legal 
services at equitable charges in accord- 
ance with ability to pay to members of 
low-income groups and advertise the fact 
that members of the group of lawyers 
would render such services at their re- 
spective offices between designated hours. 
We said that the plan contemplated the 
advertisement of the names of particular 
lawyers and the solicitation of a limited 
type of professional employment by them 
at reduced rates. There was absent in 
that case direction and supervision by 
the local bar association and the names 
of the members of the group of lawyers 
and their willingness to serve at reduced 
rates were to be advertised. 

We are of the opinion that the plan 
here presented does not fall within the 
inhibition of the Canon. No solicitation 
for a particular lawyer is involved. The 
dominant purpose of the plan is to pro- 

vide as an obligation of the profession 
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competent legal services to persons in 
low-income groups at fees within thei: 
ability to pay. The plan is to be super- 
vised and directed by the local bar asso- 
ciation. There is to be no advertisement 
of the names of the lawyers constituting 
the panel. The general method and pur- 
pose of the plan only is to be advertised. 
Persons seeking the legal services will be 
directed to members of the panel by the 
bar association. Aside from the filing of 
the panel with the bar association, there 
is to be no advertisement of the names 
of the lawyers constituting the panel. If 
these limitations are observed, we think 
there is no solicitation of business by or 
for particular lawyers and no violation of 
the inhibitions of Canon 27. 


With respect to question I, it is 
our opinion that Canon 27 does place 
limitations on advertising by organ- 
ized bars. 

Subject to the ~ conditions laid 
down in Opinions 179 and 205, we 
answer questions 2 and 3 in the 
affirmative. 

With respect to question 4, we are 
of the opinion that this committee 
should not attempt to define the 
limits to which the local bar associa- 
tion may go in carrying on its adver- 
tising campaign further than we have 
indicated in Opinions 179 and 205. 

With respect to advertising the 
Lawyers Reference Service, the fifth 
question goes to the very heart of the 
plan. 

We assume there will be no adver- 
tising of the plan as to consultants 
registered in the first classification. 
That has to do with a service by and 
to lawyers carried on by the associa- 
tion for its members, and may with 
propriety be restricted to such mem- 
bers. 

As to classifications 2 and 3, a 
broader question is presented. Ad- 
vertising of that service must be pri- 
marily to give beneficial information 
to the lay public and to enable law- 
yers generally to render a better pro- 
fessional service. While the fact that 
incidental benefits may flow to the 
members of the profession does not 
condemn such a plan, the primary 
object thereof, if it is to be adver- 
tised, must be benefit to the public 
and not to the members of the pro- 
fession or any particular or selected 
group thereof. See Opinion 179. 

An organized group of lawyers 
may not solicit professional employ- 
ment for members of the group, nor 
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any selected number thereof. Hence, 
we are of the opinion that the plan 
as to the second and third classifica- 
tions should be broadened so as to 
permit registration by all reputable 
members of the Bar, duly licensed 
and in good standing, engaged in 
active practice in the community 
where the association is located. 
While this Service is maintained 
for the benefit of the public and not 
of the lawyer, it cannot be main- 
tained and advertised without some 
expense. An annual registration fee 
to defray the cost of maintenance and 
operation and appropriate advertis- 
ing of the Service may properly be 
charged, provided it be imposed 
equally upon all registrants, both 
members non-members of the 
bar association. Registrants 
also be required to agree to abide by 
reasonable rules and regulations pro- 
mulgated by the bar association 
respecting registrants and the carry- 
ing out of the plan, and the bar asso- 
ciation, with propriety, may cancel 
their registration for a violation of 


and 
may 


such rules or regulations. 


OPINION No. 228 
Filed July 12, 1941 


ANNOUNCEMENTS — ADVERTIS- 
ING—SOLICITATION—SPECIALTIES 
—Sending of announcement card and let- 
ter by lawyer formerly connected with the 
Interstate Commerce Commission soliciting 
employment in commission matters consti- 
tutes advertising and solicitation contrary 
to Canon 27. Practice before the Interstate 
Commerce Commission and Federal Trade 
Commission is not a “specialized legal serv- 
ice” within the meaning of Canon 46. 

Inquiry is made as to the propriety of 
an announcement card and letter received 
The 
card announces the opening of law offices 
by the latter lawyer and states: 


by a lawyer from another lawyer. 


“Practitioner Before Interstate Com- 
merce Commission, Federal Trade Com- 
mission.” 

The accompanying letter states 
that such opening follows the sender’s 
resignation from a position with the 
Interstate Commerce Commission in 
order to enable him to handle matters 
before the 
tioned in the card and others; that 
for years the sender was the director 
of a named state public service com- 


two commissions men- 
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mission and attorney for a section of 
a bureau of motor carriers. Further 
information was given as to the 
sender’s experience in dealing with 
legal problems affecting carriers. The 
letter further stated: 


“It is my idea to collaborate with at- 
torneys and practitioners on matters be- 
fore the Commission here in Washington 
With this thought in mind I believe that 
there are many instances which would not 
compensate your making the trip to 
Washington. I realize also the great de- 
lay involved in securing information from 
the Washington office 

“Therefore, I am wondering if you 
would be interested in using my services 
here at a minimum monthly retainer. If 
so, it will be appreciated to have your 
ideas along this line.” 


The opinion of the committee 
was stated by Mr. Branp, Messrs. 
Houghton, Miller, Drinker, Phillips, 
3rown, and Jackson concurring. 


The statement above quoted on 


the announcement card that the 
lawyer is a practitioner before the 
two commissions is impermissible 
under Canon 27 and Canon 46. (See 
Opinions 145, 152, 159, 175, 183, 
and 194.) 

Canon 46 provides: 

“Where a lawyer is engaged in render 
ing a specialized legal service directly and 
only to other lawyers, a brief, dignified 
notice of that fact, couched in language 
indicating that it is addressed to lawyers, 
inserted in legal periodicals and like pub 
lications, when it will afford convenient 
and beneficial information to lawyers de 
siring to obtain such service, is not im 
proper.” 


Practice before the two commis- 
sions is not a “specialized legal serv- 
ice” within the meaning of the Canon 
and the letter makes it clear that the 
sender does not intend to render that 


service directly and only to lawyers. 


The announcement and the letter 
contain improper advertising. The 
letter is a direct solicitation of pro- 
fessional employment, contrary to 
Canon 27. 


OPINION No. 229 

Filed July 12, 1941 
SOLICITATION — Distribution by a 
lawyer to his clients of a pamphlet recom- 
mending they submit their insurance poli- 
cies to him for advice violates Canon 27. 


A corporation states: “Our busi- 


ETHICS COMMITTEE 


ness is that of analysts of all kinds of 


insurance.” It has issued a pamphlet 
designed to show that the prospec. 
tive buyer of life or property insur. 
ance should have the advice of a law- 
yer as to all aspects of his purchase, 
such, for example, as the company is- 
suing the policy, the balance between 
various kinds of insurance, policy 
limitations and restrictions, primary 
and alternate beneficiaries and ac. 
curacy of representations. The lawye1 
consulted then 
“make use of an insurance laboratory 


is recommended to 


—similar to modern medical practice 


—to establish all necessary factual de- 
tails, thus conserving his time for 
directions and supervision which can 
not be delegated.” The business of 
the inquiring corporation is to ope1 
ate such a “laboratory,” and it in- 
quires as to whether or not it “would 
be an infraction of the Canons of 
Ethics of the American Bar Associa- 
tion for a lawyer to distribute these 
brochures among his clients for what- 
ever information it would give the 
client.” 

The opinion of the committee 
was stated by Mr. JACKSON, Messrs. 
Houghton, Drinker, Miller, Phillips, 
Brown, and Brand concurring. 

Canon 27 forbids the solicitation 
of “professional 
It is the opinion of the 


employment by 
circulars.” 
committee that the distribution by a 
lawyer to his clients of a pamphlet 
recommending that the client submit 
his insurance policies to the lawye1 
for review and advice is a direct in 
fringement of the Canon. 


OPINION No. 230 
Filed July 12, 1941 
BONDING—There is no ethical objec- 


tion to the execution by a lawyer of a 
specific surety bond to account for collec- 
tions to be made by him, if such bond is 
requested by the client or the forwarder. 
Publicity may not be given to the fact that 
the lawyer is, or is willing to be, bonded. 
However, it is improper for a lawyer to 
execute a general bond to a trustee for the 
benefit of any client or forwarder who 
might send him commercial business and 
generally to distribute photostatic copies 
of the bond to those who, in response to 
an inquiry, state they were interested in 
receiving the bond. 
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We are asked whether a lawyer may, 
ethically 

a) Execute a specific surety bond to 
account for collections to be made by him, 
if requested by the client or the forwarder 
to furnish such a bond. 

(b) Execute a general surety bond of 
that character to a trustee for the benefit 
of any client or forwarder who might send 
or forward commercial the 
lawyer; it being contemplated that photo- 


business to 


static copies of the bond would be made 
and distributed generally to those who, in 
response to an inquiry, said they were in- 
terested in receiving a bond. 

[he opinion of 
stated by Mr. 
Houghton, Miller, Drinker, Phillips, 


Brown, and Jackson concurring. 


the committee 


BRAND, Messrs. 


Was 


[here is no ethical objection to 
the execution by a lawyer of a specific 
surety bond to account for collections 
to be made by him, if such bond is 
requested by the client or the for- 
warder. However, 
nor the forwarder may give publicity 
to the fact that the lawyer is bonded 
or is willing to furnish a bond. It is 
equally improper for a lawyer to 


neither the lawyer 


permit others to publicize such facts. 
Canon 27 permits no publicity as to 
bonding. Question (a) is answered in 
the affirmative. Question (b) must 
be answered in the negative. 
OPINION No. 231 
Filed July 12, 1941 

CONFLICTING INTERESTS—Repre- 
sentation by lawyer for insurance company 
of insured in criminal proceedings based on 
same accident. 

The opinion of the committee on 
the following facts was stated by Mr. 
DRINKER, Messrs. Houghton, Miller, 
Phillips, Brown, Brand, and Jackson 
concurring. 

A and B, 
were involved in an automobile acci- 
The death of a third person 
resulted from the B was 
protected from civil liability by an 
insurance policy embracing a cove- 
a lawyer, was 


drivers of automobiles, 


dent. 
accident. 


nant to defend. C, 
employed by the insurance carrier to 
defend against the civil liability. 
The coroner was conducting an in- 
vestigation to ascertain whether the 
death was caused by the criminal act, 
omission, or carelessness of either A 
or B. Various witnesses had been 
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examined by the coroner without the 
presence of counsel. The investiga- 
tion was being carried on behind 
closed doors. The coroner requested 
C to permit B to testify, informing 
C that under the testimony so far 
given the coroner would be required 
to hold B criminally responsible 
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which would subject him to prose- 
cution in the superior court, unless 
B satisfactorily explained or refuted 
the testimony given. The coroner 
advised C that if B would appear 
and submit to questioning, the prob- 
ability was that the coroner would 
exonerate B. C declined to permit 
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erage of this subject of pressing im- 
portance today. Clear, specific, com- 
pact, this book deals with the practical 
problems of managerial compensation, 
the drafting and adopting of plans, and 
working under them. Covers legal and 
business aspects of salary and bonus 
plans, stock options, pensions, indem- 
nity agreements, related matters. Typ- 
ical arrangements are presented and dis- 
cussed; pitfalls pointed out; and shows 
status of legal controls over those policies, 

Present conditions demand that all executives’ 
compensation arrangements be carefully consid- 
ered or re-considered from all angles. Every 
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executive will find the answers to everyday ques- 
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fied the relationship of the accounting and legal 
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options provided; 
computing corporate normal income tax 
and surtax, preparing returns; amorti- 
zation of emergency facilities. Includes 
explanatory tables, invaluable to com- 
pany executives and consultants, of 
taxes bearing on corporations — who 
pays them, who can deduct them. $7.50 
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RINGS up to date developments 
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B to appear and testify unless C 
could be present, and when informed 
that if B did not appear, he would 
be held criminally responsible and 
subjected to prosecution in the su- 
perior court, C stated to the coroner 
to go ahead and so hold B, for the 
reason that in the superior court 
B would have the benefit of counsel 
and the opportunity to cross-examine 
the other witnesses. When the situa- 
tion was explained to B, he insisted 
upon testifying against the advice 
of C, did testify, and was exonerated 
by the coroner. C was employed by 
B to represent him solely in connec- 
tion with his civil liability and not 
with respect to any possible criminal 
charges or in the proceeding before 
the coroner. 


There was present in the situation 
a possible conflict between the in- 
terest of the insurance company in 
defending B's liability, and 
B's interest in avoiding a criminal 


civil 


charge. 
While it 
standpoint of any possible civil ac- 
tion, it was 
appear before the coroner and to 
testify without the benefit of counsel 


may be that from the 


inadvisable for B to 


to examine him and cross-examine 
the other witnesses, here B’s reputa- 
tion and possibly his liberty were at 
stake. If he failed so to appear, he 
faced the probability of being held 
by the coroner and subjected to a 
criminal prosecution. 


We think that C clearly exceeded 
the scope of his employment in as- 
suming to represent B in his relations 
to the coroner or in declining to per- 
mit B to appear before the coroner, 
particularly before consulting with 
B in reference thereto. When the 
coroner informed C of his position 
relative to B’s appearance, C should 
have advised the coroner that B 
must first be consulted. He should 
then have explained the situation 
fully to B, advised him of the prob- 
able conflict of interest between him 
and the insurance company, and sug- 
gested that he secure the advice of 
other counsel who could have no 
temptation to give undue weight to 
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the interest of the insurance com- 


pany. 


OPINION No. 232 
Filed July 12, 1941 

SOLICITATION—The Canons of Pro- 
fessional Ethics condemn the solicitation 
of professional employment from lawyers 
on a reciprocal basis. 

A lawyer practicing in Washing- 
ton, D. C., states that the multipli- 
cation of governmental activities in- 
cident to the defense program has 
made it necessary for lawyers outside 
of Washington either to make pro- 
fessional trips to that city or to 
maintain connections in Washington, 
and that also, for the same reason, 
members of the District of Columbia 
Bar have found it necessary to per- 
sonally or by correspondents attend 
to matters outside of Washington. 
Under these circumstances, the 
lawyer inquires as to the propriety 
of any member or members of the 
Bar in Washington communicating 
with members of the Bar throughout 
the country and proposing some con- 
venient means and method of inter- 
change of professional activities and 
thus save much in the way of time 
and expenses in making long and 
frequent trips to Washington. Im- 
plicit in the inquiry is the thought 
that the proposed communications 
be designed to bring about a re- 
ciprocal interchange of professional 
activities. 

The opinion of the committee 
was stated by Mr. JACKSON, Messrs. 
Houghton, Miller, Drinker, Phillips, 
Brown, and Brand concurring. 

It is evident the proposal con- 
templates communications which are 
not based upon personal acquaint- 
anceship between the lawyer or law- 
yers in Washington and the lawyer or 
lawyers outside of Washington. It is 
evident also that the communication 
does not contemplate sending out 
within the limitations of Canon 46, 
a card to other members of the Bar 
announcing the establishment of an 
office for the practice of a specialty. 
With these exclusions, it would seem 
to be entirely clear that the com- 
munications proposed to be sent out 
by the member or members of the 
Washington Bar to other lawyers 
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throughout the country constitute a 
direct solicitation of professional 
employment on the basis of reciproc- 
ity. In the opinion of the committee 
this is a violation of Canon 27, which 
forbids the solicitation of profes- 
sional employment by circulars or 
advertisements or by personal com- 
munications or interviews not war. 
ranted by personal relations. (See 
Opinions I, 36, 145.) 

Justification for this long-estab- 
lished rule is hardly necessary, and 
it is sufficient to note that a client 
retains a lawyer because he is satis. 
fied that he will receive from the 
lawyer retained his undivided loyalty 
and his personal skill. If the matter 
committed to the lawyer requires the 
retaining of local counsel in Wash 
ington or elsewhere, that selection 
likewise should be made on the basis 
that the Washington lawyer retained 
will give his undivided loyalty and 
skill to the client, undiluted by any 
understanding or arrangement in- 
volving reciprocity in other matters 
as between himself 


and the corre- 


spondent lawyer. 


OPINION No. 233 
Filed October 1, 1941 


SOLICITATION—Listing of lawyer’s 
name in a list of laymen and lawyers as 
collectors, adjusters, abstracters, tax con- 
sultants, and the like, violates Canon 27, 
even if there is no indication that the 
listee is a lawyer. 

We are asked: 

Is the listing of a lawyer’s name in a 
list of laymen and lawyers as collectors, 
adjusters, abstracters, tax consultants, and 
the like, ethically proper, even if there is 
no indication that the listee is a lawyer? 
The opinion of the committee was 

stated by Mr. BRAND, Messrs. Hough- 
ton, Miller, Drinker, Phillips, Brown, 
and Jackson concurring. 

Canon 27 provides that it is un- 
professional for a lawyer to solicit 
“professional employment” by cir- 
culars, advertisements, etc., but per- 
mits publication of a lawyer’s name 
and certain biographical and inform- 
ative data in approved law lists in a 
manner consistent with the Canons 
of Ethics. It is assumed that the list 
in question is not an approved law 
list. See Opinion No. 221. 

Employment of lawyers in the 
fields in question is widespread. In 
many jurisdictions the rendition of 
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services of collectors, adjusters, 
stracters, tax consultants, and the 
constitute the practice of law. 


those solicitation 


jurisdictions 
such employment by a lawyer 
rough listings would be solicita- 
mn of professional employment 
whether or not the fact that he is a 
wyer was indicated. In some jur- 
dictions the rendition of such serv 
s or of 


some or certain phases 


ereof by laymen or lay agencies has 
en held not, per se, to constitute 
he practice of law 

However, when such services are 
ndered by a lawyer, a different 
1estion is presented 


The fact that a layman can lawfully 


render certain service does not necessarily 
mean that it would not be professional 
service when rendered by a_ lawyer. 


LETTERS FROM MEMBERS 


(Opinion 57.) 

However, even though it may be lawful 
for a layman to perform such service 
(abstracting) in a particular state, we 
believe that it becomes a legal service 
when performed by a lawyer. (Opin- 
ion 194.) 

Nevertheless, we believe that the col- 
lection of claims without court action is 
“professional employment” within the 
meaning of Canon 27 when the service is 
performed by a lawyer. (Opinion 225.) 
Regardless of the character of the 

service involved in a particular in- 
stance of employment in these fields, 
we cannot close our eyes to the fact 
that the services generally required 
are so related to the practice of law 
as to lead, or be apt to lead, to the 
necessity for legal services, if in fact 
legal services are not required at the 
Solicitation by a lawyer of 
employment for rendition of such 


outset. 


services is solicitation of “professional 
employment” within the meaning of 
Canon 27. Application of the Canon 
is not dependent upon the disclosure 
or nondisclosure of the fact that the 
lawyer is a lawyer. Where a lawyer 
is directly or indirectly involved his 
conduct must not violate the Canons. 

We have held that it is ethically 
improper for a lawyer to participate 
in the collection activities or manage- 
ment of a collection agency which 
solicits business. (Opinion 225.) So- 
licitation of such business in the name 
of a lawyer, even without designating 
him as such, would be no less im- 
proper. 

The question must be answered in 
the negative. The listing violates 
Canon 27. 


LETTERS FROM MEMBERS 


An Informed Public Opinion, 
The Bulwark of Constitutional 


Government 
Editor, AMERICAN BAR ASSOCIATION 
JOURNAL: 
Dear Sir: 


During the present crisis in world 
battle 
totalitarianism and democracy is be- 


iffairs, when the between 
ng fiercely fought, one outstanding 
eed, above all others, emerges from 
the conflict. This is the demand for 
in informed and enlightened and 
‘roused public opinion, especially 
concerning one’s constitutional 
rights and privileges as a real Ameri- 
an citizen. 

If democracy is to survive and 
govern the world, each must have a 
proper understanding of his consti- 
tutional rights and privileges and 
corresponding duties and obliga- 
tions. This grand objective may be 
accomplished only by a systematic 
plan of education designed to reach 
members of all classes of society, so 
that by a fair interpretation of our 
Constitution on the part of all, as 
nearly as possible, democracy may be 
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made to work effectively and thus be 
Each must be willing to 
sacrifice by gaining such proper un- 


a success. 


derstanding and every one should be 
eager to keep fighting to retain his 
freedom and liberty by such constant 
vigilance. 

A clear 
mining of our constitutional form of 
government by the neglect to de- 
velop such an informed public opin- 
may be fairly shown by an 
impartial study of Chapter 83 of the 
Private and Special Laws of 1941 of 
Maine, relating to the method of 
nominations of candidates for munic- 
ipal offices in the City of Biddeford, 
and 


illustration of the under- 


ion, 


and its 
effects. 
Under this law, a reenactment of 
the original of 1933, third indepen- 
dent parties have been legislated out 
of existence since 1933, by the unlaw- 
ful and unconstitutional enrollment 
requirement, that in order to vote 
for or to be a candidate on a third 
party ticket, one must be an enrolled 
member of the party making such 
nomination to be able to participate 


practical operation 


in the primary. This law deprives 
a citizen of Biddeford, Maine, where 
it is only applicable, of his legal 
right or privilege to vote or to be a 
candidate, by imposing an improper, 
unreasonable, and unauthorized re- 
striction upon the exercise of such 
privilege, and is, accordingly, a clear 
violation of the provisions of Article 
1, Section 6, of the Maine Constitu- 
tion and the fifth and fourteenth 
amendments of the United States 
Constitution? 

Against such laws we should con- 
stantly be on our guard to warn our 
fellow citizens, because they are 
generally passed under the guise of 
protecting the public interests and 
by the improper exercise of the 
police power of the government, 
either of the state or national. If 
we are content to live in indifference, 
apathy, complacency, or even ignor- 
ance, by consenting to the passage of 
such laws and their administration, 
operation, and enforcement, then we 
manifestly are doing our part to pro- 
mote the spread of totalitarianism 
and the consequent defeat of democ- 
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racy by our tacit desire to live under 
the iron heel of dictatorship. Only 
by keeping the lamps of learning 
burning brightly can the true worth 
of democracy be plainly demon- 
strated by its successful operation 
amidst the many pitfalls and our 
Constitution, thereby, amply proved 
to be really the greatest document 
penned by man for the truly repre- 
sentative and beneficent government 
of mankind. 

THOMAS F. SULLIVAN 
Biddeford, Maine. 


Editor, AMERICAN BAR ASSOCIATION 
JOURNAL 
Chicago, Illinois 


Dear Sir: 


It has been a long time since I 
bothered you, but I should like to 
presume upon my own very modest 
editorial connections to tell you how 
much I appreciate the very fine 
photograph of the Supreme Court 
contained in your January number, 
which we received on Saturday. 

I have a very selfish reason for 
approaching you at this time. It 
happens that I am class agent for the 
Class of 1894, Amherst, and it falls 
to my lot at different times during 
the year to issue a Class Letter. We 
like, where we can, to feature a mem- 
ber of the class to whom a special 
honor is given, and to dedicate a 
number to that member. 
like, if it were possible to do so, to 
have copies of these photographs to 
go with the Class Letter. 

When we were assembling per- 
sonal statistics in June, 1894, and 
taking the various votes—“handsom- 
est man”, “homeliest man”, 
likely to succeed”, “who will become 
most famous”, etc., etc.—the vote for 
“who will become most famous” was 


I should 


e 
most 


overwhelmingly in favor of the star 
linesman (right guard) on the foot- 
ball team, President of the Class, and 
member of Phi Beta Kappa, “DOC” 
STONE. 

Acknowledging in advance your 
courtesy in this behalf, and with best 
personal assurances, I beg to remain, 


Cordially yours, 


LUTHER Ety SMITH 
St. Louis, Mo. 
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Editor, AMERICAN BAR ASSOCIATION 
JOURNAL 

Dear Sir: 
\s a step toward enhancing the 


the Court’s instruc- 
tions and making them more helpful 


effectiveness of 


to the jury, we suggest the following 
change: 

Assume a case ready for trial. The 
jury is selected and sworn. Counsel 
for plaintiff makes his opening state- 
Counsel for the defendant 
states the case for his side. Then the 
Court states to the jury the disputed 


ment. 


issues made by the pleadings and the 
opening statement of counsel and 
instructs them on the law applicable 
to: (1) weight of the evidence; (2) 
what they may receive and consider 
as evidence; (3) credibility of wit- 
nesses; (4) burden of proof and (5) 
their function and duty as the sole 
Evidence 
is then adduced in the regular order. 


triers of facts in the case. 


If special instructions are requested, 
they are now presented to the Court 
who informs Counsel which will be 
allowed. With this ruling in mind, 
Counsel in turn present the case in 
argument. Special requests for find- 
ings of fact or interrogatories are 
now presented and explained. The 
Court then closes the case by instruct- 
ing the jury on the substantive law 


applicable to the case; this instruc 
tion will include such of the special 
requests as were allowed when pre 
sented. 

Such a method of instructing th 
jury is natural and sequential. [t 
would tend to strengthen the func 
tion of the jury. It would compel 
the judge to actually “preside” dur 
ing the entire trial. 
the fact that the 
compose the jury are rarely schooled 


It is based on 
individuals who 
in the technique of trials. In thei: 
deliberations, the jury must follow 
the law. Some of this law should bx 
given to the jury before they receive 
the evidence if it is to serve its full 
The 
instructing juries requires that they 


purpose. present method of 


receive and retain a great mass of 


hold it 
pended nor supported in memory 


new matter; neither sus 
until they learn of the rules of law 
by which they may evaluate and dis 
pose of it. 

Adoption of the above method of 
giving the instructions in two parts 
would make no change in the law 
of evidence, pleading or procedure. 
It would merely require alloting that 
part of the instructions to the proper 
place in the trial to which it belongs. 


Lex KINTNER 
Cleveland, Ohio 





NOTICE BY THE BOARD OF ELECTIONS 


[Sos following states will elect a 
State Delegate for a _ three-year 
term in 1942: 
District of Columbia; Illinois; Iowa; 


Arizona; Connecticut; 


Maine; Michigan; Mississippi; Mon- 
tana; Nebraska; New Jersey; Okla- 
homa; Puerto Rico; South Carolina; 
South Dakota; Texas; Washington; 
and Wyoming. 

In addition to a State Delegate 
being chosen for a three-year term, 
in the following jurisdictions a 
State Delegate will also be elected to 
fill the vacancy expiring with the 
adjournment of the 1942 Annual 
Meeting: Iowa, Puerto Rico, and 
South Carolina. 


The State of Maryland and the 
State of Minnesota will each elect a 
State Delegate to fill a vacancy for 
the term which will expire at the 
adjournment of the 1943 Annual 
Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1942 must 
be filed with the Board of Elections 
not later than March 26, 1942. Forms 
for nominating petitions for the 
three-year term, and separate forms 
for nominating to fill 
vacancies, may be secured from the 
headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago. In order to be 


petitions 
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timely, nominating petitions must 


actually be received at the headquar- 


Association 
5:00 P. M. on 


of the 
se of business at 
March 26, 1942. 
\ttention is called to Section 5, 
Article V, of the Constitution, which 
rovides: 


Not less than one hundred and fifty 
lays before the opening of the annual 


meeting in each year, twenty-five or more 


members of the Association in good 
standing and accredited to a State (or 
he territorial group) from which a 
State Delegate is to be elected in that 
year, may file with the Board of Elec 
ions, constituted as hereinafter provided, 
a signed petition (which may be in 
parts), nominating a candidate for the 
office of State Delegate for and from such 
State (or the territorial group). 


Unless the person signing the 
petition is actually a member of the 
American Bar Association in good 
standing, his signature will not be 
counted. A member who is in de- 


fault in the payment of dues for 
six months is not a member in good 
standing. Each nominating petition 
must be accompanied by a type- 
written list of the and 
addresses of the they 


appear upon the petition. 


names 
signers as 


Nominating petitions will be pub- 
lished in the next succeeding issue 
of the AMERICAN BAR ASSOCIATION 
JouRNAL which goes to press after 

Addi- 
after a 
petition has been published will not 


the receipt of the petition. 
tional signatures received 


be printed in the JouRNAL. Special 
notice is hereby given that no more 
than fifty names of signers to any 
petition will be published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the States in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
ipon the certification of their elec- 
State Delegates elected for a 
hree-year term take office at the 
idjournment of the 1942 Annual 
Meeting of the Association, which 
will be held the week of August 24th. 

BOARD OF ELECTIONS 

Epwarp T. FAIRCHILD, CHAIRMAN 

WILLIAM P. MAcCRACKEN, JR. 

LAURENT K. VARNUM 


t10n. 
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before the 


NOMINATING PETITIONS 


Nominating Petitions 


Arizona 
To the Board of Elections: 


I'he undersigned hereby nominate 
J. Early Craig, of Phoenix, for the 
office of State Delegate for and from 
the State of Arizona, for the regular 
three-year term beginning at the ad- 
journment of the 1942 Annual 
Meeting: 

Messrs. Henry H. Miller, John M. 
Ross, Norman §S. Hull, Jos. S. 
Jenckes, Jr., Francis J. Ryley, Denni- 
son Kitchel, Joseph T. Meltzer, Jr., 
Orme Lewis, Charles N. Walter, 
Henry W. Allen, Walter E. Craig, 
Virgil T. Bledsoe, H. M. Fennemore, 
Chas. A. Carson, Elias M. Romley, 
Gene S. Cunningham, J. L. Gust, 
Fred W. Rosenfeld, James K. 
Coolidge, Ivan Robinette, Harold L. 
Divelbess, Allan K. Perry, Richard 
Fennemore, T. G. McKesson, Riney 
B. Salmon, Floyd M. Stahl, Phil J. 
Munch, John A. Murphy and Leon 
S. Jacobs, of Phoenix. 


Maine 
To the Board of Elections: 


The undersigned hereby nominate 
Clement F. Robinson, of Portland, 
for the office of State Delegate for 
and from the State of Maine, for the 
regular three-year term beginning at 
the adjournment of the 1942 Annual 
Meeting: 

Messrs. Harry Manser and George 
C. Wing, Jr., of Auburn; 

Messrs. Herbert E. Locke, Robert 
B. Williamson, Ernest L. McLean, 





Ralph W. Leighton, James H. Hud- 
son, James L. Reid, Joseph B. Camp- 
bell, and Miss Lois H. Birkenwald, 
of Augusta; 

Messrs. George F. Eaton, Louis C. 
Stearns, Charles P. Conners, James 
E. Mitchell, Ballard F. Keith, and 
George F. Peabody, of Bangor; 

Messrs. David O. Rodick and 
Serenus B. Rodick, of Bar Harbor; 

Mr. Harold H. Murchie, of Calais; 

Messrs. and 


George B. Barnes 


Thomas Doherty, of Houlton; 

Messrs. John J. Mahon, W. B. 
Skelton, B. L. Berman, John D. Clif- 
ford, Jr., W. H. Clifford, and Lionel 
H. Legare, of Lewiston; 

Mr. Albert J. Stearns, of Norway; 

Messrs. Leonard A. Pierce, Her- 
bert J. Connell, Edward W. Atwood, 
Horace A. Hildreth, Clark D. Chap 
man, Wilford G. Chapman, Leon V. 
Walker, Robert Hale, John F. Dana, 


H. M. Verrill, Edward F. Dana, 
Robinson Verrill, William S. Lin- 
nell, Clarence A. Brown, Porter 


Thompson, William B. Nulty, and 
Frank H. Haskell, of Portland; 


Mr. Ralph T. Parker, of Rumford; 
Mr. Hiram Willard, of Sanford; 


Mr. Edward F. Merrill, of Skowhe- 
gan; and 





Messrs. Carroll N. Perkins and 
Bradford H. Hutchins, of Waterville. 
Maryland 


To the Board of Elections: 


The undersigned hereby nominate 
E. Paul Mason, of Baltimore, for the 
office of State Delegate for and from 
the State of Maryland, for the va- 
cancy in the term to expire at the 





ATTORNEYS! 





T. H. TRACY 
WILLIAM F. SEERY 
LEON G. TURROU 





INVESTIGATE YOUR CASES 





INVESTIGATIVE SERVICE TO ATTORNEYS BY FORMER SPECIAL AGENTS AND ACCOUNTANTS OF 
FEDERAL BUREAU OF INVESTIGATION 
U. S. DEPARTMENT OF JUSTICE 
———— 
SERVING ATTORNEYS IN THE INVESTIGATION OF LEGAL, FINANCIAL AND PRIVATE MATTERS; 
SPECIALIZING IN INSURANCE, ANTI-TRUST, PATENTS, FAIR TRADE, SUITS VS. DIRECTORS, 
ACCOUNTING, PLANT SURVEYS, GENERAL INTELLIGENCE, ETC. 


A QUALIFIED STAFF, TRAINED AND EXPERIENCED IN THE F.B.1. GUARANTEES 
HONEST PERFORMANCE, EFFICIENCY AND CONFIDENTIAL RELATIONSHIP 


TRACY AND SEERY 


420 LEXINGTON AVE 
NEW YORK CITY 
MOHAWK 4-8063 
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ES CHART A ; 
PROBLEMS«INY "4 


The AMERICAN 
APPRAISAL Company 


Founded 1896 * Offices in Principal Cities 





TAX ATTORNEYS 
CERTIFIED PUBLIC ACCOUNTANTS AND 
EXECUTIVES 


THE FEDERAL 
EXCESS PROFITS TAX 


By Kingman Brewster 


It is a book you should consult if the 
excess profits tax touches your business. 


It is authoritative. Just off the press and 
covers excess profits law of 1940 and all 
amendments through October 30, 1941. 


The author—a member of the D. C. and 
Mass. Bars — is author of Distraint 
Under Federal Revenue Laws, and 
co-author of Holmes and Brewster’s 
Federal Tax Appeals. 


900 Pages with Work Sheets 
Bound—$10.00 


RANSDELL INC.—PUBLISHERS 
Washington, D. C. 


Cloth 








L4G 


Florida ‘g 


17 Years Dependable Service to 
ATTORNEYS AND BUSINESSMEN 


Confidential Investigations 
Locating Persons 
Perfecting Realty Titles 
General Information 
PATRONIZED and RECOMMENDED BY 
FOREMOST LOCAL ATTORNEYS 
“What do you wish to know?” 
Schuyler C. Hodge 
Proprietor and Manager 
Bankers & Lawyers Service 


127 NE. First Ave. Miami, Florida 
(Correspondents in Principal Cities) 


Service 








adjournment of the 1943 Annual 
Meeting: 

Messrs. Frederick W. Brune, Am- 
bler H. Moss, Bradley T. J. Mettee, 
Jr. Lawrence Perin, Richard F. 
Cleveland, John E. Semmes, Gay- 
lord Lee Clark, William D. Macmil- 
lan, Frank B. Ober, Randolph 
Barton, Jr., William R. Semans, F. 
Fulton Bramble, C. Marshall Bar- 
ton, Jr., Forrest Bramble, W. Con- 
well Smith, Emory H. Niles, John 
Holt Richardson, H. Paul Rome, 
Charles Markell, Ruben Oppen- 
heimer, John H. Skeen, Wendell D. 
Allen, G. C. A. Anderson, Lee S. 
Meyer, Herbert Myerberg, Charles 
B. Hoffman, Joseph Bernstein, S. 
Ralph Warnken, J. Gilbert Prender- 
gast, Philander B. Briscoe, Samuel 
J. Fisher, Morton P. Fisher, James 
Clarke Murphy, Thomas M. Jacobs, 
Michael J. Manley, Saul A. Harris, 
William L. All, William L. Marbury, 
Jr., Albert E. Donaldson, Roger B. 
Williams, Roger A. Clapp, Raymond 
S. Williams, J. Crossan Cooper, Jr., 
and Norwood B. Orrick, of Balti- 
more. 


 neslent 
To the Board of Elections: 


The undersigned hereby nominate 
Charles Ruzicka, of Baltimore, for 
the office of State Delegate for and 
from the State of Maryland, for the 
vacancy in the term to expire at the 
adjournment of the 1943 Annual 
Meeting: 

Messrs. Addison E. Miullikin, 
James Piper, Raphael Walter, Her- 
bert M. Brune, R. E. Lee Marshall, 
Hugh Allen Meade, J. Kemp Bart- 
lett, Jr., Maurice E. Skinner, Robt. 
R. Carman, J. Wallace Bryan, Wil- 
liam H. Marshall, Hugh D. Combs, 
Frederick J. Singley, Louis J. Bur- 


ger, George O. Blome, George W. P. 


Whip, Edward H. Burke, James U. 
Dennis, E. McClure Rouzer, Roger 
Howell, Carlyle Barton, Chester F. 








HANDWRITING EXPERTS 
FOR 50 YEARS 


Anonymous Letters 


Infra-Red and Ultra-Violet Photographs 


Authors of THE HAND OF HAUPTMANN 368 Pages—150 Ilustrations—$3.50 
15 Park Row, New York City 


Forgeries Typewriting 


J. VREELAND HARING 
Bus. Phone, BArclay 7-8778 


Res. Phone (Newark, N. J.), HUmboldt 3-2014 


Paper Ink Pencil 


J. HOWARD HARING 








NOMINATING PETITIONS 


Morrow, Richard D. Biggs, Eben J. 
D. Cross, Howard C. Bregel, Her. 
bert Levy, McKenny W. Egerton, 
W. Thomas Kemp, Jr., Seymour 
O’Brien, Clarence W. Miles, George 
S. Yost, Eli Frank, Jr., Sylvan Hayes 
Lauchheimer, John I. Rowe, Oscar 
Leser, Edgar Allan Poe, Jr., 
J. Carey, Hilary W. Gans, Robert 
F. Stanton, Jesse Slingluff, L. Edwin 
Goldman, Chester A. Albrecht, §. 
Scott Kirkley, William C. Rogers, 
and John A. Cochran, of Baltimore; 
and 


Francis 


Messrs. T. Lyde Mason, H. Rich- 
ard Smalkin, H. Courtenay Jenifer, 
C. Walter Cole, and H. 
Mueller, of Towson. 


Anthony 


Mississippi 
To the Board of Elections: 

The undersigned hereby nominate 
Hubert S. Lipscomb, of Jackson, for 
the office of State Delegate for and 
from the State of Mississippi, for the 
regular three-year term beginning at 
the adjournment of the 1942 Annual 
Meeting: 

Messrs. Ben H. McFarland, Frank 
S. Leftwich, Thos. Fite Paine, 
of Aberdeen; 

Messrs. R. W. Thompson, Jr., $ 
E. Morse, and W. H. White, of Gulf 
port; 


and 


Messrs. James A. Blalock, G. G. 
Lyell, Leon F. Hendrick, Rufus 
Creekmore, H. V. Watkins, Jr., 
Ralph B. Avery, W. H. Watkins, F. 
J. Lotterhos, W. E. Morse, Ross R. 
Barnett, P. H. Eager, Jr., J. 
Stevens, Jr., |. Morgan Stevens, Cecil 
F. Travis, Forrest B. Jackson, Geo. 
Butler, C. B. Snow, Sherwood W. 
Wise, H. W. Hobbs, W. Calvin 
Wells, J. B. Franklin, and W. Calvin 
Wells III, of Jackson; 

Messrs. C. C. Miller, J. C. Wil- 
bourn, R. E. Wilbourn, Allan Mc 
Cants, E. L. Snow, Robert R. Wal- 
lace, Ben F. Cameron, and A. S. 
Bozeman, of Meridian; 

Mr. Robert L. 
Oxford; and 

Messrs. John B. Brunini, E. L. 
Brunini, A. J. Brunini, R. H. Robin- 
son, R. L. Dent, and M. E. Ward, of 
Vicksburg. 


Smallwood, Jr., of 
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Mississippi 
To the Board of Elections: 


(he undersigned hereby nominate 


Robert N. Somerville, of Cleveland, 
the office of State Delegate for 
nd from the State of Mississippi, for 
regular three-year term beginning 
t the adjournment of the 1942 An- 
ual Meeting: 
Messrs. William A. Alcorn, Jr., Ed 
Brewer, Charles A. Sisson, and Pat 
Holcomb, of Clarksdale; 
Messrs. R. E. Jackson, Hugh F. 
iusey, and Dugas Shands, of Cleve- 
ind; 
Mr. W. I. Stone, of Coffeeville; 
Mr. W. C. Adams, of Corinth; 
Messrs. Ernest Kellner, H. P. Far 
D. S. Strauss, Eugene J. Raphael, 
nd S. V. Anderson, of Greenville; 
Miss Pearl McLellan, of 
\ vod; 
Mr. R. W. Heidelberg, 
M 
rings; 
Messrs. P. W. 
on, and Earl] T. 
la, 
Messrs. W. H. Watkins, L. Barrett 
nes, and W. E. Morse, of Jackson; 
Mr. J. W. Backstrom, of Leakes- 
ville; 
Mr. P. L. Denton, of Marks; 
Messrs. W. N. Ethridge and W. N. 
hridge, Jr., of Oxford; 
Mr. Fielding Wright, of Rolling 
Fork; 
Mr. Walter Sillers, of Rosedale; 
Mr. Geo. R. Neblett, of Shelby; 


Messrs. Guy Mitchell, Jr., and S. P. 
Clayton, of Tupelo; 


Green- 
of Hatties- 
Fant, of 


r. Lester G. Holly 


tf 


Allen, Elbert John 
Chomas, of Indian 


Mr. A. B. Butts, of University; and 
Mr. R. M. Kelly, of Vicksburg. 


South Dakota 
lo the Board of Elections: 


Ihe undersigned hereby nominate 
Roy E. Willy, of Sioux Falls, for the 
office of State Delegate for and from 
he State of South Dakota, for the 
regular three-year term beginning 
at the adjournment of the 1942 An- 
nual Meeting: 


Marcu, 1942 VoL. 28 


NOMINATING PETITIONS 


Messrs. Van Buren Perry, Ray F. 
Williamson, Ezra L. Baker, H. Agor, 
Douglas W. Bantz, Dwight Camp- 
bell, and T. L. Fuller, of Aberdeen; 

Messrs. R. C. Riter, E. W. Steph- 
ens, Karl Goldsmith, St. Clair Smith, 
and Ray F. Drewry, of Pierre; 

Messrs. George Philip, Albert R. 
Denu, Boyd Leedom, Walter G. 
Miser, Geo. A. Bangs, and George 
Williams, of Rapid City; and 

Messrs. B. O. Stordahl, D. S. El- 
liott, John P. McQuillen, Gene E. 
Pruitt, Roy D. Burns, C. C. Caldwell, 
Claude A. Hamilton, Herman F. 
Chapman, P. G. Honegger, Verne 
H. Jennings, G. J. Danforth, Jr., Rex 
M. Warren, J. H. Fitzpatrick, Holton 
Davenport, Ellsworth Evans, A. Lee 
Wyman, Marvin J. McMahon, Gale 
B. Braithwaite, John B. Shultz, M. 
[. Woods, and John H. Voorhees, 
of Sioux Falls. 


Texas 
To the Board of Elections: 


The undersigned hereby nominate 
R. G. Storey, of Dallas, for the of- 
fice of State Delegate for and from the 
State of Texas, for the regular three- 
year term beginning at the adjourn- 
ment of the 1942 Annual Meeting: 

Messrs. E. Taylor Armstrong, Pink- 
ney H. Grissom, William Thomp- 
son, J. Hart Willis, Sol Goodel, Dal- 
las C. Biggers, W. B. Harrell, Roy C. 
Ledbetter, J. Glenn Turner, Marion 
N. Chrestman, Will C. Thompson, 
William Harry Jack, Oscar D. Brun- 
didge, Wm. H. Clark, Jr., W. M. 
Holland, Harold B. Sanders, Julius 
H. Runge, Russell V. Rogers, Jr., 
Knox W. Sherrill, J. Cleo Thompson, 
and Harold B. Wright, of Dallas; and 

Messrs. D. A. Simmons, Murray G. 
Smyth, Wright Morrow, Fred Much, 
Wm. N. Bonner, H. F. Montgomery, 
W. F. Tarver, E. J. Fountain, R. C. 
Sewell, Palmer Hutcheson, and Jas. 
L. Shepherd, Jr., of Houston. 





The Only Book Dealing with: 


CONTEMPTS BY 
PUBLICATION 


The Law of Trial by Newspaper 
by 
Harold Wadsworth Sullivan, 
A.B., LL.B., LL.M. 


Third Edition Revised to date 
Printed by 
Yale University Press 
Price $3.00 


Every adjudicated case in the world 
is cited. 3 Indexes. 230 pp. 


Send orders to: 


ADRIAN PETER HUGHES 
Metropolitan Station 5810 
Los Angeles, California 
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Preserves Leather 
Bookbindings and— 


All leather articles, equipment, etc., such 
as upholstery, brief cases, golf bags, and 
shoes. LEXOL is a self-penetrating con- 
ditioner which protects genuine leather 
against dust and hard usage. It is easy 
to apply and will not rub off on clothing. 
A pint at $1.00 will treat about 100 vol- 
umes. A gallon at $4.00 will treat over 
800. Sold by book concerns, luggage, shoe 
and department stores; or order direct. 


THE MARTIN DENNIS CO. 
895 Summer Avenue, Newark, N. J. 
Dependable Products Since 1893 

















May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 











George B. Walter, Associate 





HERBERT J. 


Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


“Thirty Years Experience” 


WALTER 


CENtral 5186 
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THEY THAT HAVE 
NO MEMORY 


Sir William Osler once said: “The 
touching words of the son of Sirach re- 
mind us: ‘Some there be that have no 
memory, who are perished as though 
they had never been, and are become 
as though they had never been born.’ 
Such renown as they had, time has 
blotted out; and on them the iniquity 
of oblivion has blindly scattered her 
poppy.” 

The historian writes his judgment of 
the parts played by men, to preserve 
their memory; the shorthand reporter 
records in their own language the utter- 
ances of men for the judgment of others. 


Louis Goldstein, 
Secretary, 
NATIONAL 
SHORTHAND 
REPORTERS 
ASSOCIATION 
150 Nassau St., 
New York City 











USED LAW BOOKS 


We wish to purchase for cash large law 
libraries up to $25,000 valuation. Will call for, 
pack and ship worthwhile collections at our 
own expense. 


Claitor’s Book Store 
Baton Rouge, La. 














A BINDER FOR 
THE JOURNAL 


furnish a 


We are prepared to 
binder into which separate issues of 
and 


the JourNAL can be inserted 


from which they can be detached 


with ease by means of a special 
device. 

It can be used merely for current 
numbers or as a permanent binding 
for the volume and placed on the 


shelf with other books. 


The price is $1.50, which is merely 
plus mailing 
check with 


manufacturer’s cost, 


charge. Please mail 


order. 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn Street, 
Chicago, III. 

















CLASSIFIE 








RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 








BOOKS 


FEDERAL REPORTER, FINE COPIES IN 

publisher’s buckram (cloth) bindings, 250; 
digest (old) in 15 books, $15; latest in 72 books, 
American Digest System: Century $30; 
Decennial $20; 2nd $35; 3rd $135; 4th $225. 
Other bargains in annotations, encyclopedias, re- 
porters and state reports. Correspondence invited 
Ciattor’s Boox Store, Baton Rouge, Louisiana. 





$335. 





ALL MEMBERS OF THE BAR ASSOCIA- 

tion should be subscribers to the bulletins of rare 
books issued by Argus. They are sent to you with- 
out cost, upon application. Tue Arcus Book 
Suop, Inc., 16 North Michigan Avenue, Chicago, 
Illinois. 





LAW BOOKS — NEW — USED — BOUGHT- 
Sold—National Reporter System, Corpus Juris 
Secundum, Federal Reporter, U. S. Reports, Amer. 
Juris, Amer. Law Re rts, Texts, etc., any set. 
Jos. MitcHett—5738 Thomas Ave.—Philadelphia. 





NORTHWESTERN REPORTS, VOLS. 1-300, 
condition excellent, $450; Federal reports with 
digest, condition good; Federal 2nd to date, excel- 
lent condition, both $550. Ervinc T. ARrnotp, 
1511 Turks Head Building, Providence, R. I. 





LAW BOOKS FOR LAWYERS, STUDENTS 

Libraries, bought & sold. Catalogues free. 
Books of all publishers used and new. Many sets 
of reports at reasonable prices. Text & case books 
for students. Send for new list now ready. 
Giese, 337 West Madison, Chicago. 





OUR LAW LIBRARY FOR SALE. ALL OR 

any part. Federal reports, U. S. Supreme Court 
reports, several state reports, numerous texts. Send 
for complete list. THe Deminc Investment Com- 
PANY, Oswego, Kansas. 





HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa. 





LOWEST PRICES — USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Liprary Appratsat Assn., 538 S. Dearborn St. 
Chicago, IIl. 





USED LAW BOOKS ag eel AND SOLD. 
Statc Reports, Reporter ue units, Digests, 
Amer. Law Reports, Text- om. os yn 
ete. Correspondence solicited. R. V. Borzz, Col- 
cord Bldg. Oklahoma City, Okla. 





LAW BOOKS BOUGHT AND SOLD: 
Complete libraries and single sets. Clark Board- 
man Co., Ltd., 11 Park Place, New York City. 





USED LAW BOOKS. BOUGHT AND SOLD. 
Every Description. Centrat Boox Co., 261 
Broadway, New York, N.Y. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
it—Immediate Service—Write grout. Law 
OOK oo 1110—13th St. N. » Washing- 

ton, > ° 





CHESS PERIODICALS, 
ues. A. BuscHKe, 
sland, New York. 


CRESS BOOKS, 
ht and sold. Free catal 
200 a Boulevard, Staten 








PERIODICALS 





SAMPLE COPY FREE ON REQUEST -— 
Current Legal Thought, the lawyers’ digest of 

rod reviews. Address 261 Broadway, New York 
ity. 


MISCELLANEOUS 


COLLECTION WILLIAM MEREDITH, SE( 

retary of the Treasury, Zachary Taylor Cabi 
net, 1849. Early American deeds, mortgages 
surveys, assignments, tax receipts, inventories, 
1683 to 1860, deeds and documents signed by 
William Penn. 

Manuscript laws 1732 to 
books, by Franklin and others 
Continental Currency, bank checks 7 93 to 18 

Revolutionary War muster rolls, receipts, bills 
autographed letters of famous Americans. Lists 
free. STEPHEN K. Nacy, 8 South 18th Street, 
Philadelphia, Pennsylvania. 


SAVE MONEY ON YOUR LIFE INSURANCE 

loan. Refinance your present f. or obtain a 
new loan at 34%4%—Write Dover Acency, Inx 
84 William Street, New York. 


WANTED—ORGANIZERS FOR A MOVE 

ment which will help us quickly win the war and 
emancipate all mankind from future wars, poverty, 
etc. Box 5386, Chicago. 





1785, early law 


Colonial and 











ETHICAL LOANS OF $5,000 AND OVER 

arranged for beneficiaries in legacies and trusts. 
Long term and short; low rate of interest; nominal 
service charge. Cooperation of counsel invited. 
F. A. Downes—217 Broadway, New York City. 





DELAWARE CHARTERS: 48-HOUR SERV- 
ice; fees moderate; submitted forms. Cuas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 





SEND FOR SAMPLE SHEET — LAWYERS 
Lepcer, 823 Munsey Bldg., Baltimore, Md. 





DEPOSITIONS IN WASHINGTON, D. C 

taken by Burdella E. Scarborough, Notary 
Public, will be reported with strict conformity to 
all statutory requirements, by H. S. =e 
Shorthand Reporter. Commissioner, U. S. Court 
of Claims. 408-10 Columbian *Phone 
NAtional 2369. 


ide. 





MISSING OR UNKNOWN HEIRS. WE 

search for missing or unknown heirs or legatees, 
as well as missing owners of dormant bank ac- 
counts, terminated trust funds, or real estate, at 
our own expense. Compensation expected only 
from persons located. Cooperation with attorneys 
on ethical basis. W. C. Cox & Co., Federal Re 
serve Bank Building, Chicago. 








ROBES 


JUDICIAL ROBES—CUSTOM TAILORED— 
The best of their kind—-Satisfaction guaran 
ring No. 41 sent on request. McCartuy & 

Srmon, Inc., 7-9 West 36 St., New York, N. Y 








HANDWRITING EXPERTS 





G. W. SCHWARTZ AND DAUGHTER, EX 

aminers and photographers of questioned docu- 
ments, 11 South La Salle Street, emma Illinois, 
Telephone Dearborn 8277. Established 1892. Pre- 
liminary oral opinions $1.00; preliminary written 
opinions $5.00. 








TAX SPECIALIST 





TAX COUNSEL, FOR LAWYERS ONLY, 

by a New York lawyer, over military age. 
Write or telephone Rosert Gisson, Tappan, 
New York, for bar association or other appoint- 
ment in nearby New York City. 
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A WAR MESSAGE 


to 


ALL EMPLOYERS 
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* From the United States Treasury Department * 
NCE , , ° ° , . ° ° ° . “1s 
, Winninc Tus War is going to take the mightiest effort consideration. You will receive—l, a booklet describing 
: America has ever made—in men, in materials, and in how the Plan works; 2, samples of free literature fur- 
monev! Every dollar, every dime that is not urgently nished to companies installing the Plan; 3, a sample 
needed for the civilian necessities of food, clothing, and employee Pay-Roll Savings authorization card; and 4, 
shelter, must, if we are to secure final Victory, be put into the name of your State Defense Bond administrator who 
ae the war effort. can supply experienced aid in setting up the Plan. 
VER An important part of the billions required to produce To get full facts, send the coupon below 
usts ' 1 = r 
ninal the planes, tanks, ships, and guns our Army and Navy —today! Or write, Treasury Department, Sec- 
rite need must come from the sale of Defense Bonds. Only tion B, 709 Twelfth St., NW., Washington, D. C. 
— by regular, week by week, pay-day by pay-day invest- 
RV- ment of the American people can this be done. HOW THE PAY-ROLL SAVINGS 
. G. 
Del. This is the American way to win. This is the way to PLAN HELPS YOUR COUNTRY 
— preserve our democratic way of life. 
ERS — ; ft It provides immediate cash now to produce the finest, 
Facing these facts, your Government needs, urgently, deadliest fighting equipment an Army and Navy ever 
: your cooperation with your employees in immediately ae te Soe 
‘ enrolling them in a 2 It gives every American wage earner the opportunity for 
“ te financial participation in National Defense. 
Iss 
urt - By storing up wages, it will reduce the current demand 
te PAY ROLL SAVINGS PLAN 3 for consumer goods while they are scarce, thus retarding 
" c..2 , : ; inflation. 
The Pay-Roll Savings Plan is simple and efficient. 
> e aanfes ff ) . > ad It reduces the percentage of Defense financing that must 
5 ides. sin vy, 1 gui »urchases - i i 
VE It provides, simply, for regular purchases by your em 4 be placed with banks, thus putting our emergency financ- 
bes, ployees of United States Defense Bonds through system- ing on a sounder basis. 
ac- : ' ; 
at atic—yet voluntary—pay-rc ll allotments. All you do is a It buildsa reserve buying power for the post-war purchase 
nly 7 > of civilian goods to keep our factories running after the 
eye hold the total funds collected from these pay-roll allot- war. 
Re 7 -- « oom errr , ean —_ 
ments in a separate account and deliver a Defense Bond 6 Bt helgs your empleyecs provide for thelr future. 
= to the employee each time his allotments accumulate to 
an amount sufficient to purchase a Bond. W 
| The Pay-Roll Savings Plan has the approval of the ON NO 
ed American Federation of Labor, the Congress for Indus- Ss co UP 
& Is 





trial Organization, and the Railroad Brotherhoods. It is MAIL TH 


now in effect in several thousand companies varying in 









number of employees from 3 to over 10,000. 






In sending the coupon below, you are under no obliga- 







x tion, other than your own interest in the future of your 
-u- . . ° .* 
: country, to install the Plan after you have given it your es 





MAKE EVERY PAY-DAY...BOND DAY! 


U.S. Defense BONDS * STAMPS 








THE 1002 LAW BOOK 


A complete text—both substantive and remedial law 
Access to all reported cases 

A factual word index to each title 

Simplified analyses and internal analyses 
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